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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW), is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concemn-
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

. 1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following nine sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) EXPEDITED REPEAL-includes the Preproposal Statement of Inquiry that lists rules being repealed using the
expedited repeal process. Expedited repeals are not consistently filed and may not appear in every issue of the
register.

(c0 PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.

(d) EXPEDITED ADOPTION-includes the full text of rules being changed using the expedited adoption process.
Expedited adoptions are not consistently filed and may not appear in every issue of the Register.

(¢) PERMANENT-includes the full text of permanently adopted rules.
. (f) EMERGENCY-includes the full text of emergency rules and rescissions.

(g MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

(h) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(i) INDEX-includes a cumulative index of Register Issues 01 through 24,

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the subject mat-
ter, type of filing and the WSR number. The three part number in the heading distinctively identifies each document, and the
last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
. graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;

(ii) deleted material is ((ned-out-between-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

(©) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].
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DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION
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Number Ciosing Dates ! Date Hearing Date 3 Adoption4
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For Non-OTS Counit 20 For hearing First Agency
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1 All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see WAC 1-21-

040.

2 filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code reviser's

office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier non-OTS dates.

3At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These dates
represent the twentieth day after the distribution date of the applicable Register.

4A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No hearing

is required, but the public may file written objections. See RCW 34.05.230, as amended by section 202, chapter 409, Laws of 1997.




REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.
Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When: V

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS

(Not including Expedited Repeal)
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WSR 98-23-039
PREPROPOSAL STATEMENT OF INQUIRY
HIGHER EDUCATION
COORDINATING BOARD
[Filed November 10, 1998, 4:18 p.m.]

Subject of Possible Rule Making: Address state need
grant rules, chapter 250-20 WAC, concerning grant amounts,
dependent care documentation, self-help requirements, and
various technical corrections.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28B.80 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Revisions to the state need
grant rules are needed to implement board approved changes
to the program. These changes are intended to take effect for
the 1999-2000 academic year.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting John Klacik, Higher Education Coordi-
nating Board, P.O. Box 43430, Olympia, WA 98504-3430,
(360) 753-7851, fax (360) 753-7808, e-mail johnk@hecb.
wa.gov or Becki Collins, Higher Education Coordinating
Board, phone (360) 753-7872, e-mail beckic@hecb.wa.gov.

November 10, 1998

John Klacik
Associate Director

WSR 98-23-046
PREPROPOSAL STATEMENT OF INQUIRY
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed November 13, 1998, 1:.06 p.m.]

Subject of Possible Rule Making: Pursuant to Executive
Order 97-02, the Energy Facility Site Evaluation Council
(EFSEC) is reviewing its rule on council enforcement
actions, WAC 463-54-070, against the criteria established in
the order.

The purpose of the existing rule is to establish a frame-
work for EFSEC's enforcement of the terms of its site certifi-
cation agreements (SCAs). The rule establishes four catego-
ries of enforcement, states the conditions under which each is
appropriate, and outlines a general process for each category
of action.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.50.040(a) gives EFSEC the power to make
rules to carry out its duties under the chapter, including mon-
itoring and enforcement of its SCAs and permits.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules on this subject are nec-
essary because certain violations of the terms of an SCA
could threaten the welfare of the citizens of Washington or its
environment. The existing rule is intended to structure the

WSR 98-23-047

council's response to violations to provide maximum protec-
tion to all involved.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: OQutside EFSEC projects, the Washington Department
of Ecology has authority to enforce requirements regarding
discharge to air or water, and discharge of hazardous waste.
Outside EFSEC projects, the Washington Department of
Health has authority to enforce requirements regarding dis-
charge of radionuclides. These rules allow EFSEC to work
cooperatively with the Departments of Ecology and Health.
The existing level of consultation and coordination has been
positive and constructive..

Process for Developing New Rule: The council's review
of this rule will result in a decision about whether the rule
should be amended, repealed, or left "as is."

The council will consider the recommendation of its staff
and written public comments received in response to this
"preproposal statement of inquiry" in reaching its decision. If
the council decides to amend the rule, it will schedule a meet-
ing to receive additional public comment.

Public comments may include the following:
* Evaluation of whether the existing rule meets the

criteria in Executive Order 97-02 (need, effective-
ness/efficiency, clarity, statutory authority, coordi-
nation with other agencies, cost, fairness to regu-
lated community).

*  Suggestions for changes to this rule, including a
clear explanation of why change is necessary, and
how the proposed suggestions will address this
need.

*  Your name and address if you wish to receive notice
of further council action regarding this rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Comments regarding this preproposal statement of
inquiry should be addressed to Sarah Blocki, P.O. Box
43172, Olympia, WA 98504, fax (360) 956-2158, e-mail
sarahb@ep.cted.wa.gov.

Information regarding the council's rules review may be
found on the council's website, www.efsec.wa.gov.

For additional information, please contact Allen Fiksdal,
EFSEC Manager, (360) 956-2152.

November 9, 1998
Allen J. Fiksdal
EFSEC Manager

WSR 98-23-047
PREPROPOSAL STATEMENT OF INQUIRY
ENERGY FACILITY SITE
EVALUATION COUNCIL
[Filed November 13, 1998, 1:07 p.m.]

Subject of Possible Rule Making: Pursuant to Executive
Order 97-02, the Energy Facility Site Evaluation Council
(EFSEC) is reviewing its rules regarding the amendment
and/or termination of a site certification agreement (SCA)
against the criteria established in the order. This includes its

Preproposal

PREPROPOSAL
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WSR 98-23-048

rules involving site restoration. Specifically, the rules under
review are chapter 463-36 WAC, WAC 463-42-655, 463-42-
665, 463-42-680, and 463-54-080.

The purpose of the existing rules is to establish a process
for the amendment and/or termination of an SCA and to
inform certificate holders about these procedures.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 80.50.040(a) gives EFSEC the power to make
rules to carry out its duties under the chapter, including
ensuring that site certification agreements remain updated
and enforceable.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Amendments change the
terms and/or conditions of an SCA, which are written to pro-
tect the welfare of the citizens of Washington and its environ-
ment. Rules establishing a procedure for amendment and/or
termination (1) provide fairness, consistency, and predict-
ability for certificate holders, (2) provide guidance to council
members and staff, and (3) protect public health, safety, and
welfare (including the environment).

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: For minor amendments to an SCA, the council has sole
authority. For more significant amendments, the council
makes a recommendation to the governor, who may approve
or reject the proposed amendment.

Process for Developing New Rule: The council's review
of this rule will result in a decision about whether the rules
should be amended, repealed, or left "as is.”

The council will consider the recommendation of its staff
and written public comments received in response to this
"preproposal statement of inquiry" in reaching its decision. If
the council decides to amend the rules, it will schedule a
meeting to receive additional public comment.

Public comments may include the following:
* Evaluation of whether the existing rule meets the

criteria in Executive Order 97-02 (need, effective-
ness/efficiency, clarity, statutory authority, coordi-
nation with other agencies, cost, fairness to regu-
lated community).

*  Suggestions for changes to this rule, including a
clear explanation of why change is necessary, and
how the proposed suggestions will address this
need.

*  Your name and address if you wish to receive notice
of further council action regarding this rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication.

Comments regarding this preproposal statement of
inquiry should be addressed to Sarah Blocki, P.O. Box
43172, Olympia, WA 98504, fax (360) 956-2158, e-mail
sarahb@ep.cted.wa.gov.

Information regarding the council’s rules review may be
found on the council's website, www_efsec.wa.gov.

For additional information, please contact Allen Fiksdal,
EFSEC Manager, (360) 956-2152.

November 9, 1998
Allen J. Fiksdal
EFSEC Manager

Preproposal
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WSR 98-23-048
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed November 13, 1998, 1:56 p.m.]

Subject of Possible Rule Making: Establish the mini-
mum hours for appraisal courses and seminars taken for con-
tinuing education for license renewal. —

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.140.030(8).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This proposed amendment is
designed to establish the minimum hours for continuing edu-
cation courses and seminars.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Cleotis Borner, Jr., Real Estate
Appraiser Program, Department of Licensing, P.O. Box
9015, Olympia, WA 98507-9015, phone (360) 753-1062, fax
(360) 586-0998.

November 13, 1998
Cleotis Borner, Jr.
Program Manager

WSR 98-23-062
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed November 16, 1998, 10:27 a.m.]

Subject of Possible Rule Making: Member business
loans. "

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 31.12.426(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Superseding NCUA's MBL
Rules: All Washington state-chartered credit unions (WAS-
CUs) are federally insured by the National Credit Union
Share Insurance Fund (NCUSIF), administered by the
National Credit Union Administration (NCUA). RCW
31.12.407. Among other requirements, the NCUA requires
all insured credit unions to comply with its member business
loan (MBL) rules. 12 C.F.R. Section 741.203; Part 723
(recently adopted at 63 Federal Register 51793, September
29, 1998).

The NCUA's MBL rules preempt the application of any
less restrictive state laws to federally insured, state credit
unions, including the DFI's MBL rules (chapter 208-464
WAC). As a result of this preemption, the DFI's existing
MBL rule does not apply to any WASCUs, unless nonfeder-
ally insured credit unions are permitted to do business in this
state in the future under RCW 31.12.408. For this reason, the
DFl intends to repeal its existing MBL in a separate proceed-
ing.

However, state MBL rules may, upon a determination by
the NCUA board, supersede the NCUA's MBL rules. 12
C.F.R. Section 741.203(a). Although in the past the NCUA




Washington State Register, Issue 98-23

would not reach such a determination unless the state MBL
rules were virtually identical to the NCUA's, the NCUA has
recently given signals that it is willing to relax its standards.
The DFI believes that it should adopt new MBL rules
that are more flexible than its existing MBL rules, for sub-
"mission to the NCUA board for such a determination. More
flexible rules will allow credit unions to better serve the
needs of their members. Because DFI's existing MBL rules
need to be extensively revised, the DFI believes that it would
be more convenient to adopt new MBL rules, rather than
amend its existing MBL rules. To revise its MBL rules for
this purpose, the DFI is adopting new MBL rules through this
rule-making proceeding.
The DFI's new MBL rules will not take effect until the
NCUA board has reached a determination that they supersede
the NCUA's MBL rules.

Substance of DFI's New MBL Rules: The DFI intends
to use the NCUA's new MBL rules as a starting point for
drafting DFI's new MBL rules. See the NCUA's interim final
MBL rules at 63 Federal Register 51793, September 29,
1998. Interested parties should provide comments to the
Division of Credit Unions on which provisions of the
NCUA's MBL rules should be amended or deleted, and what
new provisions should be added to these rules, for the pur-
pose of drafting the DFI's new MBL rules.

Expedited Repeal of DFI's Existing MBL Rules: On
the date of filing of this form CR-101, the DFI is filing a pre-
proposal statement of inquiry, form CR-101XR, for the expe-
dited repeal of its existing MBL and appraisal rules.

Continuing Safety and Soundness Restriction on
Aggregate MBL as Multiple of Reserves: Notwithstanding
the proposed repeal of WAC 208-464-030, a section in DFI's
existing MBL rules, the DFI has taken the position that as a
matter of safety and soundness the aggregate amount of a
credit union's MBL (as defined by the Federal Credit Union
Act, as recently amended by H.R. 1151) may not exceed an
amount equal to three times its reserves, without the written
permission of the DFIL.

Other Agencies' Regulation of MBL: No other Wash-
ington state agencies regulate credit unions’ MBL.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: See above.

Process for Developing New Rule: Consultation with
interested parties.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting J. Parker Cann, Director of Credit
Unions, Department of Financial Institutions, P.O. Box
41200, Olympia, WA 98504-1200, phone (360) 902-8778,
fax (360) 704-6978, e-mail pcann@dfi.wa.gov.

November 13, 1998
John L. Bley

Director

WSR 98-23-071

WSR 98-23-070
- . PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed November 17, 1998, 8:38 a.m.]

Subject of Possible Rule Making: The regulation of tem-
porary practice permits. This effort includes educational pre-
requisites.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.83.050 Examining board—Powers and
.duties, 18.83.082 Temporary permit, 18.130.075 Temporary
practice permits—Penalties.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Disciplining authorities are
mandated to issue temporary practice permits to eligible
applicants and to establish by rule the duration of the permit.
The Examining Board of Psychology is soliciting input from
the public on the appropriate duration of temporary permits.

Other Federal and State Agencies that Regulate this Sub-
Jject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Collaborative rule
making. Deévelop in consultation with stakeholders through
public meetings, telephone, and correspondence.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Janice K. Boden, Department of
Health, Examining Board of Psychology, P.O. Box 47869,
Olympia, WA 98504-7869, phone (360) 753-3095, fax (360)
664-9484.

September 16, 1998
Janice K. Boden

Program Manager

WSR 98-23-071
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH

(Nursing Care Quality Assurance Commission)
[Filed-November 17, 1998, 8:38 a.m.]

Subject of Possible Rule Making: Amending WAC 246-
840-700 Standards of nursing conduct or practice, 246-840-
705 Functions of a licensed practice nurse, 246-840-710 Vio-
lations of standards of nursing conduct or practice, and 246-
840-715 Standards/competencies.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.79.110.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These amendments are nec-
essary to make these four practice standards easier to under-
stand. There are several redundancies within the rules, a sub-
section in WAC 246-840-715 which should be listed under
WAC 246-840-700 as it is the more logical rule for this sec-
tion and a definition of competencies is unclear.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

. Preproposal
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Process for Developing New Rule: During the manda-
tory review of all significant or controversial rules according
to the governor's executive order, these rules were identified
as needing amendment because the content is redundant in
some areas, the titles do not clearly reflect the content and the
definition in one rule is not clear. Members of the public
were invited to attend public meetings and interested persons
were provided a copy of the rules to comment on.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Terry J. West, Program Manager,
Department of Health, P.O. Box 47864, Olympia, WA
98504, phone (360) 236-4712, fax (360) 236-4738.

October 14, 1998
Paula Q. Meyer

Executive Director

WSR 98-23-077
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed November 17, 1998, 12:18 p.m.]

Subject of Possible Rule Making: Providing for the
extension of driver's license for individuals who are out of
state unable to renew driver's license when it expires and set-
ting out the procedure whereby they may apply for extension.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.24.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To enable persons whose
licenses would otherwise expire while they are out of state to
continue to drive legally by extending their license's validity.
RCW 43.24.140 requires the direction [director] to adopt
rules organizing extensions.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Judith Giniger, Department of Licens-
ing, P.O. Box 9020, Olympia, WA 98507-9020, phone (360)
902-3850, fax (360) 586-8351.

November 17, 1998
Judith Giniger
Assistant Director

WSR 98-23-086
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 18, 1998, 8:18 am.}

Subject of Possible Rule Making: WAC 16-532-020(3)
Hop board, board membership qualifications.

Preproposal
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Statutes Authorizing the Agency to Adopt Rules on this
Subject: Washington Agricultural Erabling Act, chapter
15.65 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed rule change
will clarify the qualifications of hop producers who are also
handlers on the board of the Hop Commission.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The procedures for
amending the Hop Commission marketing order will be
accomplished in accordance with procedures set forth in the
Agricultural Enabling Act of 1961, chapter 15.65 RCW
which includes a referendum vote of the growers.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Walter Swenson, Washington Depart-
ment of Agriculture, P.O. Box 42560, Olympia, WA 98504,
phone (360) 902-1928, fax (360) 902-2092; or Ann George,
Administrator, Washington Hop Commission, 504 North
Naches Avenue #11, Yakima, WA 98901, phone (509) 453-
4749, fax (509) 457-8561. A public hearing will be set to
give interested parties an opportunity to participate and com-
ment on the proposed amendment.

November 18, 1998
William E. Brookreson
Assistant Director

WSR 98-23-087
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed November 18, 1998, 8:19 a.m.]

Subject of Possible Rule Making: Chapter 16-561
WAC, Washington Red Raspberry Commission, rules of the
commission.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.65.280, 15.65.380 and WAC 16-561-020
(10)(k).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rule will establish
grades and standards in packaging and labeling to ensure
proper use of product in preparation for processing and mar-
keting. The provisions for the rules are provided for in WAC
16-561-030(3).

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The adoption of the
rule will be accomplished in compliance with the provisions
of the Agricultural Enabling Act of 1961, chapter 15.65
RCW and the Administrative Procedure Act, chapter 34.05
RCW.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Anne Seeger, Executive Director,
Washington Red Raspberry Commission, 1323 Lincoln
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Street, Bellingham, WA 98226, phone (360) 671-1437, fax
(360) 738-8069; or Walter Swenson, Agricultural Programs
Administrator, Washington Department of Agriculture, P.O.
Box 42560, Olympia, WA 98504-2560, phone (360) 902-
1928, fax (360) 902-2092. A public hearing will be set to
give interested parties an opportunity to participate and com-
ment on the proposed rules.

November 18, 1998

Walter Swenson
Agricultural Programs Administrator

WSR 98-23-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed November 18, 1998, 10:45 a.m.]

Subject of Possible Rule Making: Amendments to WAC
388-450-0185 General information regarding income deduc-
tions for food assistance programs, concerning the dependent
care disregard.

Statutes Authorizing the Agency to Adopt Rules on this

Subject: RCW 74.04.050, 74.04.055, 74.04.057, and
74.08.090. ‘
) Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify the existing food
stamp rule on the dependent care disregard. An amendment
to the current rule is needed to bring WAC in line with CFR
such that field staff are able to understand and apply the rule
correctly.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: This subject is regulated in 7 CFR 273.9 (d)(4). Work-
ing with the state's quality assurance team, we were able to
accurately reflect federal law on this matter.

Process for Developing New Rule: The food stamp pro-
gram section will continue to work with quality assurance,
field staff, and the advocacy community in the rule-making
process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Roger Long, Program Manager,
Department of Social and Health Services, Division of Assis-
tance Programs, P.O. Box 45470, Olympia, WA 98504,
phone (360) 413-3232, fax (360) 413-3493, TTY (360) 413-

3001, e-mail longrv@dshs.wa.gov.
November 16, 1998
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 98-23-092

WSR 98-23-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed November 18, 1998, 10:46 am.]

Subject of Possible Rule Making: WAC 388-86-098
Speech therapy services.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.520.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To clarify program require-
ments to comply with criteria in the Governor's Executive
Order 97-02.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this WAC. Draft material and informa-
tion about how to participate are available by contacting the
Department of Social and Health Services representative
identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ann Myers, Program Assistance and
Support Services, Medical Assistance Administration, Olym-
pia, WA 98504-5530, phone (360) 586-2337, fax (360) 753-
7315, TTY 1-800-848-5429, e-mail myersea@dshs.wa.gov.

November 18, 1998
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

WSR 98-23-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed November 18, 1998, 10:47 a.m.]

Subject of Possible Rule Making: WAC 388-86-112,
388-550-2300, and related sections: Physical medicine and
rehabilitation (PM&R) is a twenty-four-hour comprehensive
inpatient program of integrated medical and rehabilitation
services which require prior authorization by the Medical
Assistance Administration (MAA). A multidisciplinary team
at an MAA approved rehabilitation facility coordinates indi-
vidualized services. PM&R is designed for the client to
achieve improved health and welfare with maximum physi-
cal, social, psychological, and vocational potential to return
to the community.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.520, and 42 CFR 482.56.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules specify what
inpatient rehabilitation services are available from MAA for
eligible clients. The rule lets providers know the qualifica-
tions for becoming a contracted PM&R provider and what is
included in each level of rehabilitation covered by MAA. It
show providers the limitations of the program(s), that they

Preproposal
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must comply with these rules in order to receive payment,
and that the benefits are limited to the acute phase of rehabil-
itation for clients.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Medicare/HCFA - MAA uses the Medicare rehabilita-
tion guidelines as a guide to running the PM&R program(s).
The Department of Health (DOH) WAC 246-976-840, Des-
ignation standards for facilities providing level II trauma
rehabilitation service. MAA coordinates with DOH; their
rules contain the CARF standards required by MAA's PM&R
program,

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this WAC. Draft material and informa-
tion about how to participate are available by contacting the
Department of Social and Health Services representative
identified below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Allen Richards, Program Assistance
and Support Services, Medical Assistance Administration,
Olympia, WA 98504-5530, phone (360) 586-1008, fax (360)
753-7315, TTY 1-800-848-5429, e-mail richaa@dshs.wa.
gov.

November 18, 1998
Marie Myerchin-Redifer, Manager

Rules and Policies Assistance Unit

WSR 98-23-093
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
. (Aging and Adult Services Administration)
(Economic Services Administration)
[Filed November 18, 1998, 10:48 a.m.)

Subject of Possible Rule Making: Medical Assistance
Administration (MAA), working in collaboration with Aging
and Adult Services Administration (AASA) and Economic
Services Administration (ESA), is reviewing rules, policies
and issuances related to long-term care (LTC) financial eligi-
bility for compliance with the Administrative Procedure Act,
Executive Order 97-02, and the DSHS secretary order on reg-
ulatory improvement. This review may result in the repeal or
amendment of existing rules or the adoption of new rules that
affect MAA, AASA or ESA services. A full list of the rules
(chapters [388-1513 and [388-]515 WAC), policies, and other
issuances under review may be requested through contact
information below. ’

Statutes Authorizing the Agency to Adopt Rules on this
Subject: MAA receives statutory authority to adopt these
rules from many sources, including: RCW 11.92.180,
43.20B.460, 48.85.020, 74.04.050, 74.04.057, 74.08.090,
74.09.500, 74.09.530, 74.09.575, 74.09.585, 20 CFR
416.1110-1112, 1123 and 1160; 42 CFR 435.403 (j)(2) and

Preproposal
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1005; and Sections 17, 1915(c) and 1924 (42 USC 1396) of
the Social Security Act. _

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: State and federal changes in
public assistance programs require the state to update all its
rules relating to these services. As part of that update, MAA
has set several goals: To write all rules in a simple, clear and
effective style targeted to the regulated audience; to fully
include the public, clients, vendors, advocates and other parts
of government in rule development; to streamline and consol-
idate rules as much as possible; and to repeal all rules not
needed for effective program operation.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: MAA will coordinate this effort with all other affected
agencies, including but not limited to the Washington Depart-
ment of Veteran Affairs and the Health Care and Financing
Authority. They will be furnished copies of all materials
drafted during this process for their review, input, and com-
ments, and will be invited to participate in meetings regard-
ing the development of these rules. Whenever possible,
announcements of opportunities to collaborate will be pub-
lished in the Washington State Register and posted on agency
Internet pages.

Process for Developing New Rule: MAA invites the
interested public to review and provide input on the draft lan-
guage of rules. They will be furnished copies of all materials
drafted during this process for their review, input, and com-
ments, and will be invited to participate in meetings regard-
ing the development of these rules. Whenever possible,
announcements of opportunities to collaborate will be pub-
lished in the Washington State Register and posted on agency
Internet pages. Interested parties should contact the MAA
representative identified below. A special Regulatory
Improvement Team (RIT) will be involved at the agency
level. Their participation will include the review of proposed
language to encourage simplicity and clarity and to enhance
public participation.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. To have your name added to the list of interested
parties to receive mailings and meeting announcements, con-
tact Patte King, Administrative Assistant, Medical Assis-
tance Administration, P.O. Box 45530, Olympia, WA 98504-
5530, phone (360) 586-0830, fax (360) 753-7315, TTY 1-
800-848-5429, e-mail kingpl @dshs.wa.gov.

November 18, 1998
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit
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WSR 98-23-061
EXPEDITED REPEAL
DEPARTMENT OF
FINANCIAL INSTITUTIONS
[Filed November 16, 1998, 10:26 a.m.]

The Following Sections are Proposed for Expedited
Repeal: Chapter 208-464 WAC, Credit union member busi-
ness loans; and chapter 208-480 WAC, Real estate apprais-
als.

Rules Proposed for Expedited Repeal Meet the Follow-
ing Criteria: Other rules of the agency or of another agency
govern the same activity as the rule, making the rule redun-
dant.

Any person who objects to the repeal of the rule must file
a written objection to the repeal within thirty days after pub-
lication of this preproposal statement of inquiry.

Address Your Objection to: J. Parker Cann, Director of
Credit Unions, Department of Financial Institutions (DFI),
P.O. Box 41200, Olympia, WA 98504-1200, phone (360)
902-8778, fax (360) 704-6978, e-mail pcann@dfi.wa.gov.

Reason the Expedited Repeal of the Rule is Appropriate:
Explanation for Repeal of DFI's MBL and Appraisal
Rules: Because National Credit Union Administration
(NCUA) rules govern member business loans (MBL) and
appraisals, and supersede DFT's existing MBL and appraisal
rules for credit unions, as discussed in more detail below, the
DFI intends to repeal its MBL and appraisal rules through
this rule-making proceeding. The DFI's MBL and appraisal
rules are set forth in chapters 208-464 and 208-480 WAC,
respectively.

Preemption by NCUA's MBL and Appraisal Rules:
All Washington state-chartered credit unions (WASCUs) are
federally insured by the National Credit Union Share Insur-
ance Fund (NCUSIF), administered by the NCUA. RCW
31.12.407. Among other requirements, the NCUA requires
all insured credit unions to comply with its MBL and
appraisal rules. 12 C.F.R. Section 741.203; Part 723 (MBL
rules) (recently adopted at 63 Federal Register 51793, Sep-
tember 29, 1998); Section 722 (appraisal rules).

The NCUA's MBL and appraisal rules preempt the
application of any less restrictive state laws to federally
insured, state credit unions, including the DFI's MBL and
appraisal rules. As a result of this preemption, the DFI's
existing MBL and appraisal rules do not apply to any WAS-
CUs, unless nonfederally insured credit unions are permitted
to do business in this state in the future under RCW
31.12.408.

Superseding NCUA's MBL Rules: However, state
MBL rules may, upon a determination by the NCUA board,
supersede the NCUA's MBL rules. 12 C.F.R. Section
741.203(a). Although in the past the NCUA would not reach
such a determination unless the state MBL rules were virtu-
ally identical to the NCUA's, the NCUA has recently given
signals that it is willing to relax its standards. The DFI
believes that it should adopt new MBL rules that are more
flexible than its existing MBL rules, for submission to the
NCUA board for such a determination. More flexible rules
will allow credit unions to better serve the needs of their
members. Because DFI's existing MBL rules need to be

(1]
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extensively revised, DFI believes that it would be more con-
venient to adopt new MBL rules, rather than amend its exist-
ing MBL rules.

New MBL Rules: On the date of filing of this form CR-
101XR, the DFI is filing a preproposal statement of inquiry,
form CR-101, to adopt new MBL rules.

Continuing Safety and Soundness Restriction on
Aggregate MBL as Multiple of Reserves: Notwithstanding
the proposed repeal of WAC 208-464-030, a section in DFI's
existing MBL rules, the DFT has taken the position that as a
matter of safety and soundness the aggregate amount of a
credit union’s MBL (as defined by the Federal Credit Union
Act, as recently amended by H.R. 1151) may not exceed an
amount equal to three times its reserves, without the written
permission of the DFL

Appraisal Rules Applicable to Nonfederally Insured
Credit Unions: If nonfederally insured credit unions are
permitted to do business in this state in the future under RCW
31.12.408, the DFI may as appropriate adopt appraisal rules
applicable to such credit unions or, as a condition of approval
for such credit unions to operate in this state, require such
credit unions to agree to comply with the NCUA appraisal
rules as if they were state rules.

November 13, 1998
John L. Bley
Director

Expedited Repeal
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WSR 98-21-015
PROPOSED RULES
FOREST PRACTICES BOARD
[Filed October 12, 1998, 4:48 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
16-099.

Title of Rule:
Title 222 WAC.

Purpose: Current forest practices rules are not providing
adequate protection for salmon and other public resources.
The Forest Practices Board and the Department of Natural
Resources face many new resource protection challenges, the
most significant of which are the current and proposed list-
ings of salmonids under the federal Endangered Species Act
(ESA) and water quality-limited waters under the federal
Clean Water Act (CWA).

At its September 22, 1998, meeting the Forest Practices
Board approved the following goals for this rule package:

1. To provide compliance with the Endangered Species
Act for aquatic and riparian-dependent species;

2. To restore and maintain riparian habitat on state and
private forest lands to support a harvestable supply of fish;

3. To meet the requirements of the Clean Water Act for
water quality on state and private forest lands; and

4. To keep the timber industry economically viable in
Washington.

The Forest Practices Board is conducting rule making on
a comprehensive package of new and revised rules. Timber,
fish and wildlife (TFW) participants have been negotiating
some of the issues covered by this proposal, but have not yet
reached consensus. Should a consensus be reached during
this rule making process, the proposal may be modified to
include their recommendation as an alternative.

Statutory Authority for Adoption: Chapter 35.05 [34.05]
RCW, RCW 76.09.040, [76.09.]050.

Statute Being Implemented: Chapter 76.09 RCW.

Summary: Modify forest practices rules (Title 222
WAC) to incorporate new public resource protection require-
ments. Categories of rules include riparian protection for
fish-bearing and nonfish-bearing streams; water typing; wet-
lands; Class IV-Special; SEPA guidance; application proce-
dures; roads; slope stability; forest chemicals; enforcement;
monitoring; adaptive management; watershed analysis.

Citation of existing rules amended by this order: WAC
222-08-035 Continuing review of forest practices rules, 222-
12-045 Adaptive management, 222-12-090 Forest practices
board manual, 222-16-010 General definitions, 222-16-030
Water typing system, 222-16-050 Classes of forest practices,
222-20-010 Applications and notifications—Policy, 222-20-
020 Application time limits, 222-20-070 Emergency forest
practices plan, 222-22-010 Policy-watershed analysis, 222-
22-030 Qualification of analysts, 222-22-040 Watershed pri-
oritization, 222-22-050 Level 1 watershed assessment, 222-
22-060 Level 2 watershed assessment, 222-22-070 Prescrip-
tion recommendation, 222-22-090 Use and review, 222-24-
010 Policy-road construction, 222-24-020 Road location and
design, 222-24-030 Road construction, 222-24-035 Landing
location and construction, 222-24-040 Water crossing struc-

Amendments to forest practices rules,
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tures, 222-24-050 Road maintenance, 222-24-060 Rock

quarries, etc., 222-30-010 Policy-timber harvesting, 222-30-

020 Harvest unit planning and design, 222-30-070 Tractor

and wheeled skidding systems, 222-38-020 Handling, stor-

age, and aerial application of pesticides, 222-38-030 Han-

dling, storage, and aerial application of fertilizers, 222-46-

060 Civil penalties, and 222-46-065 Base penalty schedule.
New sections added: WAC 222-10-020 SEPA policies

for certain forest practices within 200 feet of a Type S water,

222-10-030 Class IV-Special construction of roads, landings,

rock quarries, gravel pits, borrow pits, and spoil disposal

areas or timber harvest on unstable landforms or slide prone
areas SEPA policies, 222-12-044 Cooperative opportunities,

222-20-015 Multi-year permits, 222-22-035 Watershed

screening, 222-22-065 Review of assessments, 222-22-075

Monitoring, 222-22-076 Restoration, and 222-46-055 Com-

pensation for resource damages.

See rule text for sections marked * indicating coadoption
by the Department of Ecology.

Reasons Supporting Proposal: Modifications to rules are
needed to better protect Washington's public resources. See
Purpose above.

Name of Agency Personnel Responsible for Drafting:
Judith Holter, 1111 Washington Street S.E., Olympia, WA
98501-7012, (360) 902-1412; Implementation and Enforce-
ment: Howard Thronson, 1111 Washington Street S.E.,
Olympia, WA 98501-7012, (360) 902-1416.

Name of Proponent: Forest Practices Board, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed rule:

¢ Revises the water typing system used to identify
fish-bearing and nonfish-bearing streams so that
more adequate protection is provided for fish habi-
tat.

* Providesa five-year forest practices permit for land-
owners who have completed watershed analysis or
who have submitted an application for a road main-
tenance and abandonment plan that will take longer
than two years to implement.

* Adds shorelines of the state to the Class IV-Special
list and gives SEPA guidance for the applicant to
follow.

* Expands the Class IV-Special SEPA trigger for
unstable slopes, gives SEPA guidance, and adds
twenty-four definitions related to unstable slopes.

*  Revises riparian management zone requirements for
eastern and western Washington, and includes
options for possible buffer widths.

*  Presents options for variable buffer widths for aerial
application of pesticides and adds best management
practices to the Forest Practices Board manual.

*  Adds best management practices related to roads to
the FPB manual; revises requirements for road loca-
tion and design, relief drainage structures, water
crossing structures, and road maintenance and aban-
donment.

Proposed
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*  Makes watershed analysis a more public process;
allows DNR to write the prescriptions if the pre-
scription team does not reach consensus; requires a
prescription monitoring plan.

* Enables DNR to develop a schedule of penalties for
compensation of resource damages where there has
been material damage to public resources; adds a
base penalty of $10,000 for operating without an
approved forest practices permit.

*  Expands adaptive management requirements by for-
mally establishing the cooperative monitoring, eval-

Washington State Register, Issue 98-23

uation, and research (CMER) committee of TFW
and charging them with implementing adaptive
management based on scientific findings; encour-
ages cooperative opportunities for working with the
board.

The anticipated effects for these rules include improved
water quality and fish habitat, as well as better overall protec-
tion of public resources while maintaining a viable forest
products industry.

Proposal Changes the Following Existing Rules:

WAC 222 Current Rules - No

Change Alternative

Rule Category

Initial Draft Alternative - Summary of Additions and
Revisions

08-035,
12-044, 045

Adaptive Manage-
ment

Expands adaptive management by spelling out CMER's
reporting responsibilities and its relationship to the board.
Adds a new section on cooperative opportunities.

FPB Manual 12-090

Adds guidelines for roads, aerial applications of pesticides,
channel disturbance zones.

Definitions 16-010

Adds thirty-six definitions: Twenty-four for unstable
slopes; others for roads, RMZ, pesticides.

Water Typing 16-030

Types 1 through 5 waters

New water typing system provides three categories:
S=shorelines; F=fish-habitat waters; N=nonfish-habitat
waters; fish habitat is defined.

16-050,
10-020,
10-030

Class I'V-Special &
SEPA Guidance
nation

9 categories listed for
Class I'V-Special desig-

Adds certain fp operations w/in two hundred feet of a Type
S water to the I'V-special list; changes how roads and har-
vesting on unstable slopes are triggered - focuses on high
and moderate hazard areas; new SEPA guidance sections
written for shorelines and unstable slopes.

20-015,
20-020,
20-010,
20-070

Applications:

Multi-year Permits years

Permits are valid for two

Five year permit option for landowners within a completed
watershed analysis; multi-year permit provided for road
maintenance and abandonment plans;

Name of operator and notice to the department required to
begin forest practices operations.

Plan for emergency forest practices required with road
maintenance plan.

Watershed Analysis | 22-010 to 22-

076

Process and require-
ments for watershed

analysis are prescribed

New sections for watershed screening (WAC 222-22-035),
review of assessments (WAC 222-22-065), monitoring
(WAC 222-22-075) and restoration (WAC 222-22-076).
Revisions include making watershed analysis a public pro-
cess; authorizing the department to write prescriptions if
the prescription team takes longer than the thirty days pro-
vided; adds a cross reference to multi-year permits.

Roads

24-010 to 24-
060

Road plans required
upon dept. request

Adds mandatory road maintenance and abandonment plan
requirements; revises road design and water crossing sec-
tions; adapts road information to new water typing system;
provides HPA requirements for nonfish-habitat waters; out-
come-based standards clarified.

No roads are allowed through bogs and wetlands policy in
relation to roads is clarified: No net loss of wetland func-
tions and mitigation sequence is given; BMPs to be written

for FPB manual.

Proposed
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Rule Category - WAC 222 Current Rules - No Initial Draft Alternative - Summary of Additions and
: Change Alternative Revisions
Rlpanan Manage- 30-010, 30- W. Wash: 25' to 100' Revises riparian management zone requirements (RMZs)
ment Zones 020, 30-070 E. Wash: 30'-300' on fish-habitat waters:
+leave tree requirements | W. Wash: 100' no-harvest; SPTH 10-40 trees/acre; man-
! agement w/in 100’ alternate plan

E. Wash: 100" no-harvest buffer/SPTH; management w/in
100’ for fire, disease as altern. plan
Revises RMZs on nonfish-habitat waters that are perennial:
Option 1 - 500' no harvest Option 2 -
above fish-habitat type 2/3 SPTH on peren-
changes sensitive sites pro- nial Ns
visions OR 1/2 SPTH on sea-
50% shade — stream length sonal Ns
30" equipment limitation
zone everywhere else,
including seasonal streams

Pesticides 38-020 50' buffers Three buffer options provided for aerial application of pes-

38-030 ticides: Two hundred fifty feet; fifty to three hundred

twenty-five feet, fifty feet for Type N; technical details to be
placed in FPB manual.

Enforcement 46-055, 46- Increases civil penalty for operating without permit; adds

060, 46-065 compensation requirement for resource damage assess-

ment; eliminates one step of remission/mitigation for civil
penalties.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic ‘Impact Statement

Proposed Forest Practices Rules (Title 222 WAC)
Implementing the Forestry Module
Proposed for coadoption by Forest Practices Board and
Department of Ecology
October 12, 1998

Part 1: Background Information and Rule Proposal

The Forestry Module: The Forest Practices Board is
charged with establishing rules to protect the state's natural
resources while maintaining a viable forest products industry.
Forest practices rules that pertain to water quality are coa-
dopted by the Department of Ecology.

The Forest Practices Board and the Department of Ecol-
ogy are considering making changes to the rules that would
implement recommendations that timber, fish and wildlife
(TFW) participants were negotiating since November 1997,
called the forestry module. TFW is comprised of six cau-
cuses: Federal agencies, Indian tribes, state agencies, coun-
ties, the environmental community, and the timber industry.
The environmental caucus withdrew from the negotiations in
September 1998, but the other five caucuses are continuing to
work on a forestry module agreement.

The board accepted TFW's goals! for the forestry module
on September 22, 1998:

1. To provide compliance with the Endangered Species
Act for aquatic and riparian-dependent species on
nonfederal forest lands;

2. To restore and maintain riparian habitat on nonfed-
eral forest lands to support a harvestable supply of
fish;

3. To meet the requirements of the Clean Water Act for
water quality on nonfederal forest lands; and

4. To keep the timber industry economically viable in
the state of Washington.

! Progress Report from TFW to the Forest Practices Board by Jane

Lamensdorf-Bucher, TFW Administrator, August 12, 1998.

Initial Draft of Proposed Rules: This initial draft is a
proposal to revise the forest practices rules to implement the
forestry module. The draft rule frames the range of options
for new state-wide forest practices rules:

Current Forest Initial Draft:

PracticeRules. ................. Proposed Rules

These proposed rules are based largely on content of the
current TFW negotiations that occurred from November
1997 to September 10, 19982, The proposed rules are a start-
ing point for the permanent rule adoption process while the
five TFW caucuses finish negotiations and prepare rule rec-
ommendations. Itis anticipated that if and when consensus is

reached, the TFW rule recommendations will fall largely

within the range of these alternatives.

2 The environmental caucus officially withdrew from the negotiations
on September 10, 1998. The remaining five caucuses are continuing to
negotiate the remaining issues.

An agency adopting administrative rules is required by
the Regulatory Fairness Act (chapter 19.85 RCW) to analyze
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disproportionate impacts of the rules on small businesses.
This small business economic impact statement (SBEIS)
summarizes the analysis conducted in order to comply with
the Regulatory Fairness Act requirements for a major compo-
nent of the initial draft proposed rules, the riparian manage-
ment zone requirements.

Rule Categories: The following categories of forest

practices rules are expected to be included in the final for-
estry module proposal: Riparian protection for fish-bearing
and nonfish-bearing streams, SEPA guidance related to these
rules, water typing, wetlands, Class IV-Special forest prac-
tice designations, roads, slope instability, pesticides, small
landowner issues, enforcement, monitoring, adaptive man-
agement, and watershed analysis.

Summary of the Proposed Rules: The riparian man-
agement zone (RMZ) proposed rules include separate
requirements for western and eastern Washington (WAC
222-30-020 (3), (4)*. The rules are summarized as follows:

3 For actual rule language including several different options, please
see Proposed Forest Practices Rules for Implementing the Forestry Module,
August 12, 1998, pp. 23-29.

In western Washington, RMZs include:

*  One hundred foot wide no-harvest and no-ground-
based-yarding-equipment zone along fish-bearing
waters;

*  Provision for an alternate plan proposal for harvest
within the one hundred foot zone;

* Additional seventy-foot zone having a certain num-
ber of trees per acre (options of ten and forty are
given).

* A fifty foot wide no-harvest and no-ground-based-
yarding-equipment zone along nonfish-bearing
perennial streams plus certain other requirements
OR a 2/3 site potential tree height zone.

* A thirty foot no-ground-based-yarding-equipment
zone along nonfish-bearing seasonal streams OR a
172 site potential tree height zone.

Because RMZ width requirements are still being negoti-
ated, the following assumption has been made for this
SBEIS: In western Washington, RMZ buffers are one hun-
dred seventy feet along all Type 1-3 waters, and along Type
4 and 5 waters that [are] less or equal to 20% slope. This is
likely to overestimate the acres taken up by riparian manage-
ment zones, because not all streams contain fish up to 20%
and because the one hundred seventy foot width does not take
into account the fact that some management will take place
particularly in the outer zone. Current RMZ rules require
twenty-five to one hundred foot buffers along westside
streams. No RMZs are required on nonfish-bearing streams
under current rules unless required on a site-specific basis,
i.e., for unstable slopes. The acres for the proposed rules and
the existing rules were calculated and subtracted in order to
determine the net impact of the proposed rules.

In eastern Washington, RMZs include:

*  One hundred foot wide or a distance equal to a site
potential tree height, whichever is greater, no-har-
vest and no-ground-based-yarding-equipment zone
along fish-bearing waters;
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*  Provision for an alternate plan for harvest within the
one hundred foot zone to address forest health and
fire prevention;

* A fifty foot wide no-harvest and no-ground-based-
yarding-equipment zone along nonfish-bearing
perennial streams plus certain other requirements
OR a 2/3 site potential tree height zone.

* A thirty foot no-ground-based-yarding-equipment
zone along nonfish-bearing seasonal streams OR a
1/2 site potential tree height zone.

Because RMZ width requirements are still being negoti-
ated, the following assumption has been made for this
SBEIS: In eastern Washington, buffers are one hundred feet
along all Type 1-3 waters, and along Type 4 and 5 waters that
are less or equal to 20% slope. This is likely to be an overes-
timate of the impacted acres because not all streams are fish
bearing up to a 20% gradient and some management may
occur within the one hundred feet. Current RMZ rules
require thirty to three hundred foot buffers along eastside
fish-bearing streams. No RMZs are required on nonfish-
bearing streams under current rules unless required on a site-
specific basis. Impacted acres were calculated for both pro-
posed and current rules and subtracted in order to determine
the net impact of the proposed rules.

Earlier SBEIS for Proposed Water Type Rules: The
Forest Practices Board and ecology began the effort to adopt
more effective forest practices rules in November 1996 when
the water type emergency rule was adopted. The board
accepted TFW's recommendation that the definitions used to
determine water types reflect current knowledge about fish
use and habitat. The water type emergency rule ensures that
riparian rules are being applied to fish-bearing streams. The
board and ecology proposed this same rule language as a per-
manent rule on June 18, 1997, and filed an SBEIS at the same
time®. Certain parts of that study are included in this SBEIS.
The Forestry Module proposed rules include a revised water
typing system that provides additional protection to fish-
bearing streams.

4 Carruthers, C. 1997. Small Business Economic Impact Statement for

the Proposed Forest Practices Rule Amendments on Water Typings. Hereaf-
ter referred to as the SBEIS on the Water Type Rules.

Part 2: Regulatory Fairness Act (Chapter 19.85 RCW)

Requirements: The Regulatory Fairness Act requires
preparation of an SBEIS for proposed rules affecting more
than 10% of any one industry. An agency that is adopting
administrative rules is required to analyze the compliance
costs of the proposed rules. The SBEIS must compare the
cost of compliance for small businesses with the costs of
compliance for large businesses.

If there is a disproportionate economic impact on small
businesses in comparison with large businesses, the act
requires that the economic impacts be reduced or that the
agency provide reasonable justification for not doing so.
Mitigation measures must be both legal and feasible. The act
says that to obtain information for the SBEIS, an agency may
survey a sample of affected business. Whenever possible, a
committee should be appointed under RCW 34.05.310(2) to
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assist in the accurate assessment of the costs of a proposed
rule. (RCW 19.85.030, [19.85.]1040).

This SBEIS has been prepared with the assistance of a
committee representing concerned stakeholders.

For the Forest Practices Board and ecology's proposed
rules, the relevant questions from the Regulatory Fairness
Act are:

*  What are the compliance costs for large and small
forest businesses should they decide to harvest tim-
ber? and

* Do the proposed rules disproportionately impact
small businesses as compared to large businesses?

*  What legal and feasible measures are needed to mit-
igate disproportionate impacts on small businesses?

In order to conduct the SBEIS to fulfill the requirements
of the Regulatory Fairness Act, we have made some basic
assumptions and designed a two-phased analytical process.

Two-Phased Analysis: This SBEIS is the first phase of
the economic analysis; it focuses on riparian protection
requirements because existing data could be used to calculate
buffer acreage. This could be analyzed within the limited
amount of time available prior to the board and ecology for-
mally proposing the rules.

It is anticipated that the Forest Practices Board and ecol-
ogy will supplement the initial draft proposed rules with a
more comprehensive proposal based on TFW's final negotia-
tions. If TFW does not reach consensus or make a rule rec-
ommendation, then the board and ecology will move forward
to prepare a supplemental rule proposal. At that time, the
second phase of the SBEIS, a more comprehensive analysis
of the proposed rules, will be prepared. Also during the
course of the rule-making process, the board and ecology will
prepare the cost-benefit analysis required for significant leg-
islative rules (RCW 34.05.328).

The study design of the SBEIS is consistent for both
phases. The limited time window to file the proposed rules
also makes it difficult to conduct an empirical analysis in
Phase 1. However, in Phase 2, the SBEIS will analyze a
revised version of the proposed rules and use empirical meth-
ods in the economic analysis. While we don't expect any sig-
nificant changes in the conclusions of the analysis between
the two phases, the accuracy and reliability of the analytical
results will be significantly improved. The key differences of
these two phases are outlined as following:

Phase 1: :

*  Focuses on riparian protection requirements. -

e Uses GIS data at the aggregate level.

e Uses analytical data derived from the SBEIS on the

Water Type Rules.

Phase 2:

*  Will include other protection requirements in the
revised version of the proposed rule.

e Will use GIS data at a detailed level.

*  Will use individual ownership data that has been
newly gathered from county records for the sample
analysis to identify small businesses.

*  Will base most of the analyses on empirical data and
first-hand information.

(51

Potentially Affected Industries: The Regulatory Fair-
ness Act defines "industry” as all of the businesses in this
state in any one four-digit standard industrial classification
(SIC) as published by the United States Department of Com-
merce (RCW 19.85.020). The SIC code assigned to an indus-
try is based on the primary business for any given company.
Only one SIC code is assigned to an individual business.
SIC code 0811, "Timber Tracts,” identifies some large and
small forest businesses, but it only contains about one hun-
dred fifty names and therefore does not provide adequate rep-
resentation for these groups.

All forest landowners and businesses holding timber cut-
ting rights are required to be in compliance with the proposed
forest practices rules if their forest parcels contain any type of
water defined by the rules. These landowners, timber rights
holders or other land-based businesses represent different
industries. Many of them are not registered as business own-
ers although this does not exclude them from doing business
or investing in land assets. They may also register for future
businesses when timber and other commodities pertaining to
land become commercially available. Therefore, these busi-
nesses are the rule complying community. The industries
they represent are affected industries. The affected industries
are identified in Appendix 1.

Small Businesses Versus Large Businesses: The Reg-
ulatory Fairness Act defines a "small business" as one that
has fifty or fewer employees. The analysis of Phase 1 this
SBEIS is based on data in the water type SBEIS which states:

"The definition of small and large business in the Regu-
latory Fairness Act does not fit forest sectors well. Size is
defined by the number of employees: A company that has
fifty or fewer employees is "small." Impacts on these small
businesses have to be compared to the "largest 10% of the
businesses.” In other words, the small companies must be
compared with the top 10% of companies. In forestry, indi-
viduals who own forested land may not act like a "business"
until they harvest timber. Furthermore, published data on
employment for individuals and companies is unavailable for
many companies in the affected sectors. This document
relies on both the existence and absence of data to define
which companies are small and which companies are in the
largest 10% of the companies affected. Companies for which
employment data is available are ranked based on that data.
If no data on employment is available, this document
assumes that those individuals and companies that are not
listed as industrial and those companies with no UBI number
are likely to be small."$

3 Carruthers, op. cit., p. 6.

Although a few small forest businesses have large land-
holdings, the vast majority of small businesses have very
small landholdings. The average landholding for small forest
businesses for Washington and Oregon is about eighty-three
acres.5 A 1994 United States Forest Service study estimated
that one hundred landowners have ownerships greater than
5,000 acres, and their combined holdings equal about 65% of
the acreage.” These landowners account for only 0.25% of
the total nonindustrial private forest (NIPF) landowners. The
same survey revealed that there are approximately 1,000
landowners with ownerships greater than 500 acres. There
are approximately 15,000 landowners with ownerships
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greater than fifty acres. Finally, there are approximately
76,000 landowners with ownership less than fifty acres.
Most of the landowners targeted are the landowners with
more than fifty acres, but less than 5,000 acres. In Phase 2,
small businesses will be identified and grouped based on data
gathered from the county records.

6 Johnson, R., R. Alig, E. Moore, and R. Johnson. 1997. NIPF Land-
owners, View of Regulation. Journal of Forestry, January 1997: 23-28.

7 Birch, T.W. 1996. Private forest-land owners of the United States,
1994. USDA Forest Service Resource Bulletin NE-Review Draft: Data
Tables: west.

The 10% largest businesses are likely to be those inte-
grated forest product firms and they will be identified in
Phase 2. In Phase 1, the regulatory impact on the 10% largest
industrial businesses is estimated by adjusting the average
industrial impacts using derived data from the SBEIS on the
water type rules. .

Compliance Costs for Businessés: Given the require-
ments for riparian management zones in the proposed rules,
forest businesses would incur costs for complying with the
rules when they decide to harvest their timber or sell their
land assets because they would have to leave wider buffers
along fish-bearing and nonfish-bearing streams. Such costs
could be a loss in revenue, a loss in asset, or higher operation
costs. In addition, these costs might trigger some other finan-
cial difficulties for small business owners and expose them to
higher business risks. Even if the land is currently used for
recreation or other nontimber uses, the business opportunities
for the assets are reduced due to the regulatory constraints.
The fair market values of these assets are lower although
these paper losses may not be realized in the long term.
Whether the regulatory impact is a real loss or a paper loss
depends on the management goals, processes and decisions
of the businesses. A recent survey shows that businesses'
management decisions are significantly affected by expected
regulations.?

8 Johnson, R., R. Alig, E. Moore, and R. Johnson. 1997. NIPF Land-
owners’ View of Regulation. Journal of Forestry, January 1997: 23-28.

Since forest related assets have a long management
cycle, the regulatory impacts will take place over a long
period. The present value of loss in asset is used as an indi-
cator for regulatory impacts. In other words, the regulatory
impacts are the difference between today's market value of a
land asset with the proposed rules and today's market value

. without the proposed regulation. The basic assumption is

that all businesses reserve the rights for best use no matter
what their current uses are. This gives a maximum estima-
tion of regulatory impact. We have also estimated the proba-
bilities of small businesses being impacted during a certain
period.’

¢ See Appendix 7 and Exhibit 4 for details.

Involvement of Concerned Stakeholders: The Regu-
latory Fairness Act requires the SBEIS to include a descrip-
tion of how the agency will involve small businesses in the
development of the rule. While TFW negotiations have not
been held in a public forum, key stakeholders have partici-
pated in the process. Also, the Forest Practices Board has
received regular status reports at its public meetings, which
include opportunities for public comment.'® The board and
ecology conducted the thirty-day review required by the For-
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est Practices Act from August 14 to September 14, 1998, and
more than thirty-five written comments were received.
10 November 12, 1997, February 11, 1998, April 2, 1998, May 13,

1998, and August 12, 1998. All meetings were held in Olympia, Washing-
ton. Some were broadcast statewide on TV Washington.

.Part 3: Economic Impacts .
on Small and Large Businesses

The process of the economic assessment includes three
steps:

1. Determine if the preparation of an SBEIS is needed to
meet the requirements of the Regulatory Fairness Act.

2. If the SBEIS is needed, then determine if there is a dis-
proportionate economic impact on small businesses as a
group in comparison with the top 10% of the large busi-
nesses. This will help determine if mitigation is needed.

3. If the proposed rule has disproportionate impact on
small businesses and mitigation is required, then identify the
distributional impacts and probabilities of being impacted
among the small businesses with different sizes and manage-
ment objectives to provide information for the design of
appropriate mitigation measures.

Study Design:

Empirical Approach Versus Survey Approach: Two
major categories of studies may be used for conducting an
SBEIS assessment: The survey approach or empirical
approach. A survey approach can include a broad dimension.
and usually has a quick result. But certain biases may affect
the accuracy, validity and reliability of the results. Empirical
studies need more detailed data and information and provide
more accurate, valid and reliable results. But the empirical
approach is usually time consuming and needs more
resources. It also heavily depends on data quality. This study
primarily uses the empirical approach while incorporating
some insights from recent surveys and studies.

Sampling: The primary impact of the proposed rules on
businesses is riparian buffers and buffer related land use con-
straints. There are three major factors that determine the
intensity of the impact:

*  Stream density

* Land location

*  Size of landholding

*  Stand condition and age class distribution

The sample elements should reflect the above factors.
The ideal sample elements would be individual business
owners required to comply with the rules. Stratified sam-
pling design should be used for ownership groups with differ-
ent sized landholdings. However, such individual ownership
identities for small business groups are not available from the
existing GIS database. To best identify the characteristics of
individual businesses under the constraints of our available
resources, we randomly selected samples of one square mile
sections from private forest lands. The samples were col-
lected separately for eastern Washington and western Wash-
ington since the proposed rules are different for these two
geographical areas. The sample units and the process of ran-
domization ensure that the characteristics of stream density
and land location are well represented. The average impacts




Washington State Register, Issue 98-23

of large businesses and small businesses should be well rep-
resented by such a design."

It See Appendix 3 about determination of sample sizes.

The samples will be further processed to identify indi-
vidual ownerships by manually checking county records in
Phase 2. These individual businesses will be identified and
impacts of the proposed rules will be assessed through photo
interpretation, map analysis and value assessment. The data
obtained will be used to analyze the distribution of regulatory
impacts among small businesses with landholdings of differ-
ent size.

The sampling is designed to capture the impact of large
industry businesses as a group. It is not intended to capture
the distribution of regulatory impacts among large industrial
businesses because no mitigation measures, which might
need information about distribution of regulatory impacts,
are required by law for large businesses. In Phase 1, the reg-
ulatory impacts for the 10% largest industry businesses are
estimated by adjusting the average industry impacts using
derived data from the SBEIS on the water type rules. In
Phase 2, the 10% largest industrial businesses will be identi-
fied and the regulatory impacts on them will be estimated.

Data: A complete list of data, process of preparation,
and map and photo interpretation will be listed as appendix in
Phase 2.

Determining the Need for an SBEIS: According to the
Regulatory Fairness Act, an SBEIS is required if the pro-
posed rules affect 20% of all industries or more than 10% of
any one of the affected industries. The potentially affected
industries are listed in Appendix 1. For the industry "Timber
Tracts" (SIC code 0811), as long as any type of water as
defined in the rule is present on the land, the business owners
will be required to comply with the proposed rule. We esti-
mated that 57% of the NIPF lands will be affected by the pro-
posed rule.”? Since all large businesses will be affected by the
proposed rules, given the natural density of Type 1 to 5
streams, it is certain that far more than 10% [of] business in
the industry will be affected by the proposed rules, although
some small businesses may not be affected at all due to the
size of their landholding."

12 Appendix 4 provides an estimate of impacted acreage which is 57%
of the total sampled acreage.

13 The percentage of affected businesses will be determined after iden-
tifying ownerships in the samples in Phase 2.

Identifying Disproportionate Impacts:

Primary Sources of Disproportionate Impacts: Due to
the differences in geographic/physical features of landhold-
ings and differences in management and finance between
large and small businesses, the proposed rules could have a
disproportionate impact on small businesses.

Disproportional impacts result primarily from a combi-
nation of factors such as stream density, and location and size
of landholding. Other factors such as financial status of the
owners and economy of scale also contribute to the dispro-
portionate impacts on small businesses.

1. Disproportionate Share in Buffer: Unlike large indus-
trial businesses, some small forest businesses may not be
affected by the proposed rules while others may share more
skewed impacts from the rules. Due to the small size of land-
holdings, a parcel may be located between streams and not be
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impacted by the proposed rules. In other words, there is a dis-
proportionate impact among the small businesses. As Exhibit
1 shows, the small business B is not impacted because no
stream runs across this parcel. While other small businesses
(A, C and D) have a relatively larger percentage of buffer in
their parcels (shaded area) compared to the large land owner
(L). These small businesses are likely to be impacted more
severely compared to their larger counterparts. For the same
reason, the impacts of economically inaccessible acres due to
buffer requirement are also skewed for small businesses.

Large Business

Small Businesses

Exhibit 1: Distributional Impacts: Small versus large
business.

The same buffer area will be required by the rules. Three
small businesses will have the same number of acres in buffer
as the large business. However, since small business B is not
impacted, the percentage of acres in buffer for the other three
small businesses will be higher that [than] that of the large
business.

2. Economic Inaccessibility: Another primary source of
disproportionate impact of the proposed rules on small busi-
nesses is economic inaccessibility. The required buffers will
make some of forest acres economically inaccessible because
of fragmentation caused by buffers. This impact is likely to
take place on small forest parcels.

Exhibit 2 illustrates a hypothetical example of economi-
cal inaccessibility. A portion of the parcel C is physically
separated by the buffer area (area E). Obviously, small par-
cels are more likely to be separated by the buffer and the part
separated by the buffer might become inaccessible economi-
cally due to the small size. Depending on the cost of crossing
the buffer, part or all of the value of land area E will no longer
be available to the business.

Small Businesses

Large Buslacss
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Exhibit 2: Disproportionate Impacts: Lack of economic
accessibility.

A buffer area can cut part of a forest off from the road. If
the value of the timber in the separated area is too low to
cover the cost of appropriate stream crossing, the acres
become economically inaccessible. In this hypothetical
example, the black line is the road, gray area is the buffer.
Small business C's forestland is cut off by the buffer and
acres in area E may become economically inaccessible. This
is not the case for the large business to the scale of economy.

1. Estimated Small Businesses Who Are Not Impacted:
All forest businesses are required to comply with forest prac-
tices rules.'* As Exhibit 3 shows, some small businesses will
not be impacted by the proposed rule at all while others may
share disproportionate impacts. For those who are impacted
by the rules, some of them will be impacted when the rules
become effective while others may not be impacted for a long
term if they decide not to harvest timber. The best way to do
this is to identify ownerships of each individual parcel in the
samples and exclude those parcels without streams. This will
be done in Phase 2. In Phase 1, information from samples
and derived information from the SBEIS on the water type
rules are used to estimate the portion of NIPF land that is not
subject to the proposed rules. We estimated that about 47%
of small businesses are not impacted by the proposed rules
because no streams run through their land parcels. Appendix
4 provides a detailed procedure and the results of estimation.
The estimated result will be revised as we obtain data from
county records in Phase 2.

14 Forest practices permits are not required for those landowners whose
acreage is equal to or less than two acres.

Exhibit 3: Regulatory Impacts on Small Businesses.

Small
Businesses

l
I ]

Noa-impacted Small
Businesses

Impacted Small
Busginesses

Impacted Now Impacted Later

Exhibit 3: Regulatory Impacts on Small Businesses

2. Acres in Buffers: One of the primary disproportionate
impacts of the proposed rules is the percentage of acres in
buffers. Appendix 5 lists the riparian management zone
(RMZ or buffers) requirements in the proposed rules for pri-
vate forest lands for both western Washington and eastern
Washington respectively. Since the requirements are differ-
ent between the two geographical areas, the sampling proce-
dures were performed separately and the results are summa-
rized for eastside and westside.’® The acres in buffers by
ownership group have been estimated by regions. The data is
obtained from GIS sampling. The total forest acres of
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- impacted small businesses have been adjusted by excluding

the acres of small businesses who are not impacted by the
proposed rules. The total acres in buffers of the 10% largest
businesses was estimated based on the adjustment of the sam-
ple data for the industry. Appendix 5 provides the detailed
information about the estimating procedure and estimated
results.

15 Appendix 3 provides the details, see Exhibit A3-2.

3. Estimating Economically Inaccessible Acres: To
determine economically inaccessible acres requires GIS anal-
ysis and identifying ownership of individual parcels through
collecting county tax records.'s To get a reasonable estimate
of the number of economically inaccessible acres in Phase 1,
we have made an inference from the data collected from the
new samples and derived data from the SBEIS on the Water
Type Rules. The estimating procedure and estimated results
are described in Appendix 6.

16 Tnaccessible acres will be determined based on county tax records
and interpretation of GIS samples in Phase 2 of this SBEIS.

4. Findings: Disproportionate Impacts: Disproportion-
ate impacts for small businesses have been identified and
Exhibit 4 provides a summary of the results about the find-
ings. These results will be further refined in Phase 2 as we
obtain more detailed data about each individual owner. The
impacted acres will be further interpreted for their potentials
for commodities and evaluated for their market values. The
final regulatory impacts will be expressed as losses in assets
although we use acreage as a proxy for assets in Phase 1.

The findings suggest that mitigation measures are
needed for the proposed rules because disproportionate
impacts of the proposed rules have been identified and small
businesses have a higher burden in complying with the rules
compared to the 10% largest counterparts.

Exhibit 4: Disproportionate Impacts of the Forestry
Module Proposed Rules.

10% Largest Impacted Small
Industrial Busi- Businesses
Impacts nesses

Acres % Acres | %
Acres in Buffers | 504.8 13.98 3,546 17.97
Inaccessible 26 0.72 591 2.99
Acres
Total Impacted | 529.8 1470 | 4,137 20.96
Acres
Total Acres in 3,604.2 | 100 19,736 (100
Sample

Estimating Net Impacts of the Proposed Forestry Mod-
ule Rules:

1. Impacts of the Existing Forest Practices Rules: The
major impacts of the existing rules include the requirements
for buffers and the inaccessible acres caused by buffers. The
requirements of buffers of the existing rules for private forest
lands are different for both western Washington and eastern
Washington.!” The separated GIS samples were used to esti-
mate the impacts of acres in buffers of the existing forest
practices rules by region. The results are summarized by
regions and given in Exhibit 5.
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17 Washington Forest Practices Board. 1995. Washington Forest Prac-
tices. Department of Natural Resources, Olympia, W ashington.

We have used the same procedure to estimate the acres
in buffers by ownership group for both the proposed forestry
module rules and the existing forest practice rules. While the
wider buffers will substantially increase the acres in buffer
areas, which implies that more timber in these areas is not
harvestable, the assumption for estimating economically
inaccessible acres has little change with the proposed rules.
The geographic distribution of streams and the ownership
boundaries are major factors that determine the inaccessibil-
ity of forest acres. While the wider buffers may increase
some costs of accessing the acres separated by the buffers,
such costs are not substantial compared to the losses of tim-
ber values due cut-off by buffers. Therefore, we assume that
the wider buffer requires higher costs to build bridges and
roads, compared to the medium costs for the existing rules.

Exhibit 5: Impacts of the Existing Forest Practices

Rules.
Regions Impacts Acres*
10% Larg- | Impacted
est Indus- | Small Busi-
trial Busi- | nesses
nesses
Acres in Eastern 4.0 156
Buffers Washington
Western 83.6 498
Washington
Total 87.6 654
Inacces- Eastern 0 202
sible Washington
Acres** Western 19.2 224
Washington
Total 19.2 426
Total Impacted Acres 106.8 1,080
Total Forest Acres 3,604.2 17,647
Percent of Acres Impacted | 2.96% 6.12%
*The acreage numbers reflect the 94 samples of private
forest lands in western Washington and 73 samples in
eastern Washington.
** Assume that the business will choose the option that
creates the smallest loss. If the value of timber is
greater than the cost of building a stream crossing, the
business will opt to harvest the timber. Thus, the cost of
stream crossing is the maximum loss. A medium stream
crossing cost of $15,000 is used for the existing forest
practice rules.

2. Net Impacts of the Forestry Module Proposed Rules:

ule Rules.

Exhibit 6 provides an estimate of the net impact of the
proposed rules over the existing rules.

Exhibit 6: Net Impacts of the Proposed Forestry Mod-
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Impacted Land Assets
% Largest Impacted
Industrial Busi- Small Busi-

nesses nesses
Forestry Module
Rules (Proposed) 14.70% 20.96 %
Forest Practice

. .1

Rules (Existing) 2.96% 6.12%
Percent of 11.74% 14.84%
Impacted Acres

Assessing Distribution of Disproportional Impacts:

The Size of Landholdings and Ownership Objectives:
While the average impact of the proposed rule on small busi-
nesses is that about 21% of their lands will be constrained for
business activities such as timber harvest. The distribution of
the regulatory impact is very different among groups of small
businesses with different sizes of landholdings and land-use
objectives.

The size of landholdings are [is] also correlated to land
use objectives. The objectives of land use for small busi-
nesses are very different. Some primarily use land for recre-
ation and some use land for producing commodities such as
timber. Also, some others use land as an asset class for
investment. Due to multiple functions of forestlands, many
businesses have multiple and dynamic objectives for their
lands from time to time.

The different objectives and sizes of landholdings affect
factors of management decisions and the response to business
environment such as regulations. Whether or when a small
business is impacted by the proposed rules is dependent upon
their decisions on land use and the size of their landholdings
(Exhibit 7). In general, smaller businesses are more likely to
be a land user with recreation as the objective, while larger
businesses tend to be timber producers and tree farmers. But
many businesses have multiple objectives of land use.

Exhibit 7: Small Business Management Objectives and
Average Sizes of Landholdings.

Percent in Small | Average Land-
Management . .
. L, Businesses*(%) holdings*
Objectives (Acres)

Timber 19.52 110
Multiple Objec- 40.13 101
tives
Recreation 24.51 55.2
Other 15.84 37.8

Weighted Average Acreage 81.6
Data Source: KlineJ. And R. Johnson. 1998. U.S. Forest Service, PNW
Research Station, Forestry Sciences Laboratory.
*The results reflect results from 461 survey respondents.

acts: Forestland has a long term man-
agement cycle, and the average rotation for NIPF forestland
is about 50 - 60 years.'s Whether timber is matured by a cer-
tain year is dependent on rotation, age distribution and size of
landholding. Therefore, given the rotation and age distribu-
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tion, the size of landholding will be a primary factor in mak-
ing decisions about timber harvest. The larger the landhold-
ing, the more consistently forest harvest will take place some-
where on the ownership. Consequently, larger NIPF
businesses are impacted by the proposed rules more consis-
tently. On the other hand, the smaller the land parcel, the
higher the percentage of land that will be impacted by the
rules, although they are impacted less frequently.' Exhibit 8
describes the general data and trends of the distributional
impacts among small forest businesses with different sizes of
landholding.

18 Lippke, B. And B. Bare. 1997. Viability of the Non-industrial Pri-
vate Forestry Sector in Washington State.

19 See Appendix 7 for details about the estimation of distribution
impacts among NIPF small businesses.

The disproportionate impacts of the proposed rules on
small businesses can vary greatly. While the regulatory con-
straints impact a larger percentage of land for businesses with

Washington State Register, Issue 98-23

smaller parcels, it is less intensive in terms of frequency.
Businesses with smaller parcels or nontimber objectives may
be less likely to be impacted by the proposed rules for the
long term if they never decide to harvest timber. This is often
the case. However, when they are impacted by the rule, the
impact is more intensive. Therefore, the responses to regula-
tion can be different due to the difference in size of landhold-
ing and management objectives. Smallest businesses tend to
be less sensitive to the regulations.?’ This reflects the fact that
these businesses are more recreation-oriented and are less
likely to be impacted due to the smaller size of their landhold-
ings.

0 See Lippke's analysis of Johnson et. al. survey (1997) in Lippke, B.
And B. Bare. 1997. Viability of the Non-industrial Private Forestry Sector in
Washington State.

Exhibit 8: Distributional Impacts Among Small Busi-
nesses by Size of Landholding. '

Size of Landholding Numbe.r of Percent ?f Regulatory ?r&bability of Being Impacted
(acres) Small Businesses Acreage in Impacts* n
(%) NIPF (%) 10 Years 50 Years
0-5 29.09% 1.96% 74.31% 20.00%*** 74.31%
. 6-20 37.27% 8.20% 55.66% 47.83% 96.14%
Small Busi- 75 46 15.45% 8.57% 27.96% 40.83% 92.75%
ness 41-160 12.73% 24.71% 21.80% 79.28% 99.96%
>160 5.45% 64.24% 15.17% 98.52% | 100.00%
10% Largest Industry
Businesses N/A N/A 14.70% 100.00% 100.00%
*Percentage of land that is constrained for business activities such as harvest by the proposed rules.
**Regulatory impacts may not be realized until the businesses decide to harvest timber or sell their lands. These numbers are
the probabilities that these businesses will harvest or sell their timber in 10 or 50 years.
***The probability of mature forest at any 10 year period is 0.2 which is the probability of being impacted in this period for
this group.

Management goals are also an important factor to inter-
pret the impact of the proposed rules on small businesses. A
recent survey for small forestry businesses in western Wash-
ington and Oregon revealed an interesting fact. When asked
how much incentive should be paid for improving wildlife
habitat, on average, respondents classified as timber produc-
.ers demand the greatest incentive payment ($120 per acre per
year) followed by respondents classified as multiobjective
owners ($107).2 Businesses with recreation objectives and
other nontimber objectives demand the least incentive pay-
ment ($69 and $66 respectively).

21 Kline J. And R. Johnson. 1998. U.S. Forest Service, PNW Research
Station, Forestry Sciences Laboratory.

Part 4: Mitigation Measures

If a rule has a disproportionate impact, mitigation is
required. The mitigation must be legal and feasible in meet-
ing"the objectives of the statutes on which the rule is based.

Small landowner landscape plans may be a viable alter-
native for obtaining more value from the buffers while not
impacting the functions being protected. One such option
may be committing to a longer rotation for timber harvest so

Proposed

that certain important riparian functions are more likely to
[be) provided. These plans could have an emergency exit
clause that would allow the small business to deal with family
emergencies (such as estate taxes), as long as the longer term
of the plan is still valid.

The current rules already provide for some reduction of
compliance costs. First, a further exemption is provided if a
structure is on the parcel and trees are within 1.5 tree lengths
of the structure. These tree[s] are exempt from the rule for
safety reasons. Additionally, timber harvests on parcels
under two acres do not require forest practices permits.

Exempting small businesses from part or all regulatory
requirements is not feasible for these rules because, unlike
the owl or murrelet rules recently adopted by the board, all
businesses that have streams would be impacted at the time
they choose to harvest or sell their property. The small num-
ber of small businesses impacted by the owl or murrelet rules
justified an exemption from those rules.

Since mitigation measures must be both legal and feasi-
ble, they must fit within the authority of the Forest Practices
Board and ecology. A system of alternative plans for small
businesses is an example. Compensation for small busi-

(10]
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nesses has been discussed in the negotiations, but the Forest
Practices Board does not have authority for compensation.
This type of mitigation would need approval from the legisla-
ture.

Part 5: Conclusions

The SBEIS analysis has been conducted to comply with
the Regulatory Fairness Act requirement for the proposed
forest practice rules.

1. The proposed rules will cause a disproportionate
impact on small businesses. The average impact for small
forestry businesses is about 42% higher than that of 10% of
largest industrial businesses.

2. The impacts among small businesses are very differ-
ent. While the impacts on a few largest NIPF businesses are
close to that of the 10% largest industrial businesses, most of
the small businesses have a higher percentage of their land
which is constrained for harvest by the proposed rules. The
percentage increases as the size of landholding decreases.

3. Although the smaller parcels have the higher percent-
age of land in buffers, which implies potential loss in assets,
the businesses of these parcels are less likely to harvest tim-

ber on their lands because ] )
* More businesses in this group have recreation-

related objectives which imply giving up or delaying
timber harvest.

* Itis not economically feasible to harvest a smaller

parcel frequently.

Therefore, it may take a long time for these small busi-
nesses to realize the losses in their assets.

4. Small forestry businesses with timber producing
objectives are most likely to be affected by the proposed
rules. They will be impacted in both the short term and long
term.

WSR 98-21-015

5. While smallest or recreational businesses might be
less impacted by the proposed rules in the near term, they will
be impacted in the long term if they decide to propose a forest
practice operation or sell their property.

6. Legal and feasible measures are to be developed to
mitigate disproportionate impacts or reduce compliance
costs.

Part 6: Public Comment Opportunities

The Forest Practices Board and the Department of Ecol-
ogy are conducting a full public review of the proposed rules
as required by the Administrative Procedure Act (APA)
(chapter 34.05 RCW). Joint public hearings that meet APA
as well as the State Environmental Policy Act (SEPA)
requirements will be held statewide. Hearing dates and loca-
tions will be announced with the publication of the draft envi-
ronmental impact statement. To be notified about hearings,
send your name and mailing address to the board at the
address listed below.

In the interim, the board takes public comment at each of
its meetings which are usually held at the Natural Resources
Building, 1111 Washington Street S.E., Olympia. Upcoming
regular quarterly meeting dates are: November 10, 1998:
February 10, 1999; May 12, 1999; August 11, 1999; and
November 10, 1999.

Written comments on the proposed rules may be sent to
the board and ecology c/o: Judith Holter, FPB Rules Coordi-
nator, Department of Natural Resources, Forest Practices
Division, P.O. Box 47012, Olympia, WA 98504-7012, phone
(360) 902-1412, fax (360) 902-1784, e-mail forest.practices-
board@wadnr.gov.

The anticipated adoption date for these rules has not yet
been set.

Appendix 1: Potentially Affected Industries

SIC INDUSTRY "Numb.er of sites in the *Total wages
industry
0811 Timber Tracts 149 14,135,284
1422 Crushed and Broken Limestone 13 5,957,203
2411 Logging 1113 223,008,548
2421 Sawmills -and Planing Mills 198 460,411,278
2426 Hardwood dimension and flooring mills* 18 33,021,972
2429 Special Product Sawmills 104 11,203,930
2435 Hardwood veneer and plywood* 5 12,238,688
2436 Softwood veneer and plywood 25 56,936,603
2493 Reconstituted Wood Products 9 2,511,378
2611 Pulp Mills 10 64,340,189
2621 Paper Mills 32 401,420,251
2653 Corrugated and Solid Fiber Boxes 27 54,643,847
2657 Die-Cut Paper and Paperboard and Cardboard 7 20,016,221
2676 Sanitary Paper Products 6 ' 25,547,707
*Data Source: Washington State Employment and Security Department 1993. * 1994 2nd quarter extrapolated.

(11]
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Appendix 2: Small Businesses and NIPF Landowners

In Phase 1, NIPF landowners are assumed to be small
businesses. Those NIPF businesses with two or less acres are
excluded because they are not required to apply for a forest
practices permit. In addition, most of these smallest busi-
nesses are residential or recreational users rather than busi-
ness owners. Some small businesses do not have a UBI (uni-
versal business identification). But this does not exclude
them from doing business in the future when timber is
mature. :

Although a few small businesses have large landhold-
ings, the vast majority of NIPF businesses have very small
landholdings. The average landholding for small forestry
businesses for Washington and Oregon is about eighty-three
acres.?? Given the total acres of NIPF lands, we estimated
that there are about 54,000 businesses in Washington. The
Washington Farm Forestry Association estimates that there
are about 30,000 small landowners in Washington.?* The
USDA Forest Service 1994 study estimated that there are
about 76,000 landowners who own from one to forty-nine
acre parcels. Exhibit A2-1 shows the distribution of these
businesses by size of landholding from two hundred thirteen
sample data in the SBEIS on the Water Type Rule.

2 Johnson, R., R. Alig, E. Moore, and R. Johnson. 1997. NIPF Land-
owners, View of Regulation. Journal of Forestry, January 1997: 23-28.

23 personal Communication with Nels Hanson, WFFA.

Exhibit A2-1: Small Business Distribution bylsize of
Landholding.2

Size of Landholding Percent of Percent of
(Acres) Businesses | Landholding

5 29.09% 1.96%

20 37.27% 8.20%

40 15.45% | 8.57%

160 12.73% 24.711%

>160 5.45% 64.24%

24 Data source: Carruthers, C. 1997. Small Business Economic Impact
Statement for the proposed Forest Practices Rule Amendments on Water
Typing. This table will be recalculated based on new sample data from
county records in Phase 2.

A 1994 U.S. Forest Service study estimates that about
one hundred landowners have more [than] 5,000 acres and
their combined holdings equal about 65% of the total NIPF
acreage. Our data shows that for the larger "small” busi-
nesses, the regulatory impact on them is close to large busi-
nesses.? Given a fifty year rotation and $10,000 income per
acre from harvesting mature timber, about one hundred acres
are harvestable annually, and revenue from the harvest is
about $1 million. Considering the seasonality of forestry,
some of these large businesses (>5,000 acres) are likely to
hire 50 or more permanent and seasonal employees, and
should be identified and excluded from the small business
group. However, since their ownership boundaries are not
identifiable in the GIS database, our sample element,
although large enough (six hundred forty acres) to well repre-
sent the land-based small businesses, did not exclude a few
large NIPF businesses. Therefore, the group average impact
of small businesses might be understated in Phase 1." The

Proposed
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small businesses will be grouped after individual ownerships
are identified in Phase 2. In Phase 1, NIPF businesses are
assumed to be small businesses.

3 See Exhibit 6 of the main document.

Appendix 3: Determine Sample Sizes for SBEIS

Since the proposed rules have different requirements for
private forest lands in western and eastern Washington, and
the ownership compositions are also different in the two geo-
graphic regions, sample size determination is performed for
both western and eastern Washington separately. Samples
will be analyzed separately for the two areas and the total
economic impacts will be pooled to determine if dispropor-
tional impacts exist for small businesses.

1. Statistical Procedure to Determine Sample Sizes

Population for samplings is all private forest lands in
Washington. These lands are regulated by the proposed rule.
What we are interested in is the difference in regulatory
impacts between large and small businesses.

Suppose that

% = The proportion of assets of small business owners
that will be lost due to the proposed rule

7, = The proportion of assets of large business owners
that will be lost due to the proposed rule

ns - = True disproportional economic impacts on
small businesses

P = The estimated proportion of assets of small business
owners that will be lost due to the proposed rule

P, = The estimated proportion of assets of large business
owners that will be lost due to the proposed rule

Ps - P, = The estimated disproportional economic
impacts on small businesses

Assume that no disproportional economic impacts exist
on small business owners, then

Ho=ng-n. =0

We can test for equality of 5 and 7, with a test statistic
given by the difference of Ps - P_ in sample proportions
divided by an estimated standard error. The variance of P; -
P is

02 = [R5 (1 - s)/As * n] + [ (1 - 7 )/AL * n]

Where: ‘

n = sample size

Ag = Asset proportion of small land owners

A_ = Asset proportion of large industrial land owners

Z = [(Ps - P,) - (w5 - m)}/o has approximately a normal
distribution.

Then, Z./2 = 1.96 <= Prob[Ps - P,}J/G}> =Z,2 = 1.96 (0.
= 0.05) will give a 95% confidence level.

Then we can solve above equation for sample size n.

2. Sample Sizes

We used information from the SBEIS for the water type
rules as a base to determine P and P,. Considering the pro-
posed rules include water types 1 to 5, Pg and P will be much
larger. We assume that P and P, are twice as large as those
of the water type rules. As a result, we have

Ps=20% and P, = 5.5%
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Given the asset proportion for both large and small land
. owners (A and A,), we can estimate sample size n.

Based on DNR's GIS database and using forestland acre-
age as a proxy asset indicator, then we have

As=0.37and A, =0.73

The sample size n is estimated to be ninety-four for west-
ern Washington. In other words, ninety-four one square mile
sections were selected from private forest lands in western
Washington based on the random sampling procedure.

DNR's GIS database contains no ownership information
for private forest lands in eastern Washington. United States
Forest Service FIA database ownership information? is used
to determine sample size in eastern Washington.

 Bolsinger et al, 1997. Washington's Public and Private Forests. U.S.
Forest Service. PNW-RB-218.

We have

Ag=0.73 and A, =0.27

The sample size is estimated to be seventy-three for east-
‘ern Washington. In other words, seventy-three one square
mile sections were selected from private forest lands in east-
ern Washington based on the random sampling procedure.
Exhibit A3-1 shows the geographic locations of randomized
samples.
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Locations of Randomized Samples
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3. Summary of Samples

Exhibit A3-2 provides a summary of samples related to
the population.

Exhibit A3-2: Summary of the samples*.

Each sample Sampled Private Forest
element con- Samples Lands (acres)

tain 1 square Industrial { All Small
mile or 640 Businesses | Businesses
acres of forest

lands

Eastern

Washington 73 7,279 19,680
Western 94 28,763 14,452
Washington

All Washing- 167 36,042 34,132
ton State

Percent of

Sample in Pop- | 0.75%

ulation

*The acreage numbers reflect the 94 samples of private

forestlands in western Washington and 73 samples in east-
ern Washington. Nonforest land is excluded. The designed
confidence level is 95%. Nonforestlands are excluded from

the samples.

Appendix 4: Estimating Impacted Small Businesses

The population to which the samples apply includes all
private forest lands. Since some businesses will not be
affected by the proposed rules because no streams run
through their lands; we need to exclude the acres owned by
these businesses. The best way to do this is to identify own-
erships of each individual parcel in the samples and exclude
those parcels with no streams. Since it is impossible to obtain
the ownership information before the anticipated filing of the
proposed rules, the following procedure is used in Phase 1 to
estimate the total acreage of small forestry businesses who
are not impacted by the proposed rules.?

77 The total acreage of small businesses who are not impacted by the
proposed rules will be determined based on county tax records and interpre-
tation of GIS samples in Phase 2 of this SBEIS.

Assume that there is not skewed distribution of streams
across all land ownerships and the higher percentage of acres
in buffers for impacted small forestry businesses is due to
ownership boundaries. Suppose x acres are owned by busi-
nesses who are not impacted by the rules. We have

[BNIPIJ(ANIPF - X)]/[BIND/AIND] =PnrdPivo =R

Where:
Buyrr = Total acres in buffers of small businesses
who are impacted by the rules
Aypr = Total acres of small businesses
Bnp = Total acres in buffers of industrial businesses
Anp = Total acres of industrial businesses
Pyrr = Percentage of lands in buffers of impacted
small businesses

WSR 98-21-015

Pwp = Percentage of lands in buffers of industrial
businesses

R = Ratio of relative impact—Impacted small busi-
nesses versus industrial businesses

Data about acres in buffers and total acres by ownership
groups have been obtained from the GIS samples for the pro-
posed rules. The ratio of relative impact between ownership
groups was derived from the data of the SBEIS on the water
type rules. The percentage of acres in buffers for those
impacted small businesses is 1.11 times of the percentage of
those industrial businesses. This indicates the ratio of rela-
tive impact of impacted small businesses versus industrial
businesses is 1.11 or 111%.

The total acreage of lands owned by the small businesses
who are impacted under the proposed rules is estimated to be
19,736 acres or 57% of total NIPF lands. The total acreage of
NIPF businesses who are not impacted by the rules is esti-
mated as /6,485 acres or 43% of NIPF lands. The total NIPF
lands are 34,132 acres.

Appendix 5: Estimating Impacts of Acres in Buffers

One of the major impacts of the proposed rules is the
requirements for buffers. Exhibit A5-1 lists the requirements
of buffers for private forest lands in both western Washington
and eastern Washington. Since the requirements are different
between the two geographically distinguished regions, sam-
pling procedures were performed separately and the results
are summarized by regions (Appendix 2).

We have used the following procedure to estimate the
acres in buffers by ownership group. The data is obtained
from GIS sampling. The total forest acres of impacted small
businesses have been adjusted by excluding the acres of
small businesses who are not impacted by the proposed rules.

P, = ByA;

Where:
P, = Estimated percentage of acres in buffers for
ownership group i resulting from the forestry mod-
ule rules
B; = Acres in buffers for ownership group i resulting
from the forestry module rules
A, = Total forest acres of businesses in group i who
are impacted by the forestry module rules
i = IND or NIPF representing industrial forestland
owners and nonindustrial private businesses respec-
tively.

Exhibit B1 shows the data used and the estimated results
from the GIS samples. The total acres in buffer for small
businesses due to the proposed rules is estimated as 3,546
acres or about 18% of impacted NIPF forest lands in the sam-
ples. The total acres in buffer due to the forestry module
rules for industrial businesses in the samples is estimated as
5,834 acres or about 16% of the forest lands under industrial
ownership in the samples.

Exhibit A5-1: Impacts of the Proposed Rule: Acres in
buffers.

Proposed
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Appendix 6: Estimating Impacts of Lack of Accessibility

Economically inaccessible acres are calculated by GIS
analysis and by identifying ownership of individual parcels
on county tax records.® To get a reasonable estimate of the
number of economically inaccessible acres in Phase 1, we
have made an inference from the data collected from the
SBEIS on the Water Type Rules. The population to which
the samples applied in the Water Type Rules SBEIS included
all private forest lands with Type 4 and 5 waters in Washing-
ton. The population of the sample of the forestry module pro-
posed rules includes all private forest lands which have water

Acres in Buffers types 1, 2, 3, 4, or 5. As more water types are included,
10% Largest Impacted stream density under the regulation increases. The increase
Buffer Industrial Busi- | Small Busi- in stream density raises the probability of cutting a parcel into
Regions Requirements nesses* nesses pieces which may become economically inaccessible. We
Eastern Wash- | 100 FT. Buff- 434 1,353 have used the following procedure to estimate the economi-
ington ers cally inaccessible acres by ownership group.
50 FT. Buffers 56 174 2 Inaccessible acres will be determined based on county tax records
30 FT. Buffers 36 114 and interpretation of GIS samples in Phase 2 of this SBEIS.
Total 52.6 1,641
Western Wash- | 170 FT. Buff- 390.7 1,849 E =P *A;and,
ington ers B: = F*[M/N;]
S50 FT. Buffers 29.8 29
30 FT. Buffers 30.7 27 Where: , , , ,
E;, = Estimated economically inaccessible forest
Total 451.2 1,905 . R .
All Washington | Total Actes in S03.8 3.546 acres of ownership group i resulting from the for-
=B | state Buffers estry module rules _ ,
g Total Forest 36042 19.736 B, = Estimation factor of inaccessible acres under the
S Acres proposed forestry module rules
e Percentof Land 13.98% 17.97% A, = Total sample acres of ownership group i
in Buffer F, = Percent of economically inaccessible portion
*Adjusted for 10% largest business. The adjusting factors are 1.14 per acre of ownership group i resulting from water
for eastern Washington and 0.84 for western Washington. The type rules
adjusting factor = (percent of acres in buffers of 10% of the largest M; = Stream feet per acre of the private forest lands
industrial owners/percent of acres in buffers of the group of industrial of ownership group i under the proposed forestry
businesses). The adjusting factors are derived from information of module rule
SBEIS of the Water Type Rules. N; = Stream feet per acre of the private forest lands

of ownership group i under the water type rules
i = 10% largest industrial owner or nonindustrial pri-
vate businesses respectively.

Exhibit A6-1 shows the data that we used and the esti-
mated results. The total inaccessible acres of small busi-
nesses due to the proposed rules is 591 acres or about 2.99%
of the total lands of impacted small businesses in sample.
The total inaccessible acres due to the proposed rules for 10%
largest industrial businesses is twenty-six acres or 0.72% of
the total forest lands in the sample.

Exhibit A6-1: Impacts of the Proposed Rule: Econom-
ically inaccessible acres®.

10% Largest Industrial Businesses Impacted Small Business Owners
| Regions Estimation factor of inaccessi- | Economically Inacces- | Estimation factor of inac- | Economically Inaccessible

ble acres (B sible Acres cessible acres (By) Acres

Eastern Washington 0.00% 0 294% 335

Western Washington 091% 26 3.06% 256

All Washington State Total Inaccessible Acres 26 Total Inaccessible Acres 591
Total Forest Acres 3,604 Total Forest Acres 19,736
Percent of Inaccessible Acres 0.72% Percent of Inaccessible 2.9%

Acres

*If the value of economic inaccessible acres is less than the stream crossing cost, the total value of the inaccesslble acres is the loss. If the value of cut-
off acres is higher than the estimated maximum stream crossing cost of $32,000 (Water Type Rules SBEIS, 1997), the crossing cost is treated as the

loss which is further converted back to acreage based on the timber value per acre.

? Estimated based data from Water Type Rules SBEIS (Carruthers,
1997), US FIA data about ownerships of forest lands in eastern Washington,
DNR GIS samples, and the assumption of linear relation with stream miles.

Appendix 7: Distributional Impacts
Among Small Businesses

The objectives of land use for small forestry businesses

Proposed

are very different. While some of them use land for recre-
ation primarily, some of them use land for commodities such
as timber. Also some others use lands as an asset class for
investment. Due to multiple functions of forestland, many
businesses have multiple and dynamic objectives for their
lands. The objectives are sometimes correlated to sizes of
landholdings and affect management decisions. Whether or
when a small business is impacted by the proposed rules is
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dependent upon their decisions on land use and the size of
their landholdings.

While the average impact of the proposed rules on small
businesses is that about 21% of their lands will be constrained
for business activities such as timber harvest, the distribution
of the regulatory impact is different among groups of small
businesses of different sizes of landholdings and land use
objectives.

1. Distribution of Impacts by Owner Size: The distribu-
tion of regulatory impacts among small businesses is differ-
ent from largest industrial businesses. Although in general
small businesses have a larger percentage of their lands under
regulatory constraints, the wide-spread standard deviation
indicates the impact is far from homogeneity which charac-
terizes their large industrial counterparts. Exhibit A7-1 illus-
trates such distribution using the data from the SBEIS for the
water type rules. A similar distribution chart will be provided
in Phase 2 of this SBEIS for the proposed forestry module
rules,

Distribution of Regulatory Impact
10% Large indust. vs, Small Businesses

100%

80% 1

60%

40% 4

20%

0% >
0% 20% 40% 60% 80% 100%
Regulatory impacts
=%=- Impacted Small Businesses s 10% Largest Businesses

Percent of Businesses in Group

Exhibit A7-1: Distribution of regulatory impacts by owner size (Water Type Rules)

2. Estimated Regulatory Impacts by Size of Landholding
of Small Businesses: The smaller the size of the landholding,
the larger the percentage of acres in buffers as long as there is
a stream crossing the parcel. We have used the following
procedure to estimate the regulatory impacts on groups of
businesses with different sizes of landholding.

H; =7 *G; and,
Y=W/V
Where:
H; = Estimated impact of the proposed rules on
. small businesses with landholding of size i,

expressed as percentage
¥: = Adjusting factor

WSR 98-21-015

G; = Estimated impact of water type rules on small
businesses with landholdings of size i, expressed as
percentage

W = Estimated impact of the proposed forestry
module rules on small businesses, expressed as per-
centage

V = Estimated impact of the water type rules on
small businesses, expressed as percentage

The estimated results are listed in Exhibit 7 of the main
text. In Phase 2, these numbers will be reestimated using
empirical data after the individual businesses are identified
on county tax records.

3. Estimate the Probabilities of Being Impacted

The procedure used to estimate the probabilities of being
impacted by size of landholding is adopted from Lippke and
Bare.® The regulatory impacts we estimated have been used
instead of the assumption of 20% regulation constraints.

¥ See Lippke, B. And B. Bare. 1998. Supplementary Comments on the

"Viability of the Non-industrial Private Forestry Sector in Washington State”
Under Regulatory Uncertainty.

We assume that five acres are necessary for economic
harvest potential. We can use the following procedure to cal-
culate the probability that a business will be impacted if it
decides to harvest mature forest in a given period. In other
words, we can estimate the likelihood that the business will
be impacted in that period.

P = [1- (H)M]

Where:
P; = Estimated probability of small businesses (with
landholding of size i) who will be impacted by the
proposed rules in a given period
H; = Estimated impact of the proposed rules on
small businesses with landholding of size i
(expressed as percentage)
M = Mature timberland expressed as numbers of
economic harvestable plots (each plot has S acres).

We have estimated the probability of being impacted for
five groups of small businesses for the periods of ten years
and fifty years. The estimated results are provided in Exhibit
8 in the main text.

A copy of the statement may be obtained by writing to
Forest Practices Board Recording Secretary, Department of
Natural Resources, Forest Practices Division, P.O. Box
47012, Olympia, WA 98504-7012, phone (360) 902-1413,
fax (360) 902-1730, e-mail forest.practicesboard @ wadnr.
gov.

Section 201, chapter 403, Laws of 1995, applies to this
rule adoption. Some of the sections proposed are significant
legislative rules.

Hearing Location: Natural Resources Building, Room
172, 1111 Washington Street S.E., Olympia, WA, on May
19, 1999, at 3 p.m.

Assistance for Persons with Disabilities: Contact Forest
Practices Board Secretary, (360) 902-1413, by May 1, 1999,
TTY (360) 902-1125.

Submit Written Comments to: Judith Holter, Depart-
ment of Natural Resources, Forest Practices Division, fax
(360) 902-1784, by May 21, 1999.
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Date of Intended Adoption: May 28, 1999.
October 6, 1998
Jennifer M. Belcher
Commissioner of Public Lands

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-08-035 Continuing review of forest prac-
tices ((regulations)) rules. *(1) Annual evaluations. The
department, after consulting with affected state agencies,
Indian tribes, forest landowners, fish and wildlife, natural
resources, and environmental interest groups, shall beginning
July 1, 1988, report annually to the forest practices board an
assessment of how ((regulatiens)) the rules and voluntary
processes are working.

(2) Adaptive management. CMER will report results to
the TFW Policy Group within six months of completion of a

je f CME i nsus re; hen
the majority and minority thinking should be forwarded to
w
six months of CMERs report. TFW will use CMERs work to
make recommendations amending: the statutory scheme of
forest practices management; the regulatory scheme of for
re acti n ; vol Iy, i tive-
training programs affecting forestry; resource objectives; and
CMER. adaptive management procedures, or other mecha-
isms for implementing forest practices. T ecommenda-
tions to the board will be accompanied by formal petitions for
rule maki W 34.0 i ropriate, If n-
not reach_agreement, then mediation may be used. If media-
tion is not successful within three months, then the forest
practices board will hear the alternatives and recommenda-
tions and make a decision. In addition, ((¥he)) the depart-
ment is directed to report to the board on opportunities to
modify these ((regttations)) rules when baseline data, moni-
toring, evaluation or the use of interdisciplinary teams show
that such adaptive management will better meet the purposes
and policies of the Forest Practices Act.

(3) Resource management plans. The department is

“directed to develop a method for cooperative voluntary

resource management planning among forest landowners,
governmental agencies, affected Indian tribes, and environ-
mental groups which would result in the development of
plans which might be used as an alternative to the forest prac-
tice regulations in achieving the purposes and policies set
forth in the act. This should be done through pilot projects, at
least one of which should be located on the east side of the
Cascade summit and one on the west side of the Cascade
summit.

NEW SECTION

WAC 222-10-020 *SEPA policies for certain forest
practices within 200 feet of a Type S water. The following
policies shall apply to Class IV-Special forest practices,
involving construction of roads, landings, rock quarries,
gravel pits, borrow pits, and spoil disposal areas within 200
feet of Type S waters.

Proposed
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*(1) In order to determine whether forest practices are
likely to have a probable significant adverse impact, and
therefore require an environmental impact statement, the
applicant must submit to the department additional informa-
tion prepared by a qualified expert on: Whether the proposed
activity is within the channel migration zone of the Type S
water; whether the proposed activity has the potential for
accelerating erosional and depositional processes of the Type
S water; whether the proposal will have an impact on salmo-
nid spawning, rearing, or migration habitat; and whether the
proposal will adversely impact a threatened or endangered
species. (See WAC 222-10-043.) In addition, the report
must identify specific mitigation measures designed to
reduce the impacts to avoid any probable significant adverse
impacts identified above.

*(2) The department will evaluate the proposal in con-
sultation with the department of ecology, the department of
fish and wildlife, local government, and affected Indian
tribes. If the proposal is likely to cause significant adverse
impacts to salmonid spawning, rearing, or migration habitat,
accelerate erosional and depositional processes of the Type S
water, or cause significant adverse impacts to a threatened or
endangered species, then it is likely to have a probable signif-
icant adverse impact on the environment. If the department
determines, in consultation with the department of fish and
wildlife, that the proposal will appropriately mitigate the
impacts, then the mitigated proposal is not likely to have a
probable significant adverse impact on the environment.

*(3) If a local permit is required, then the local govern-
ment is lead agency and the department shall forward the
additional information, the environmental checklist, and the
forest practices application to the local government for com-
pleting SEPA. (See WAC 222-20-040(4).)

NEW SECTION

WAC 222-10-030 Class 1V-Special construction of
roads, landings, rock quarries, gravel pits, borrow pits,
and spoil disposal areas or timber harvest on unstable
landforms or slide prone areas SEPA policies. In addition
to the SEPA policies established elsewhere in this chapter,
the following policies shall apply to Class IV-Special forest
practices involving construction of roads, landings, rock
quarries, gravel pits, borrow pits, and spoil disposal areas, or
timber harvest, on unstable landforms or other slide-prone
areas.

(1) In order to determine whether forest practices are
likely to have a probable significant adverse impact, and
therefore require an environmental impact statement, the
applicant must submit additional information to the depart-
ment, including a report by a qualified expert, regarding:
whether the site contains or is affected by unstable landforms,
such as but not limited to inner gorges, deep-seated land-
slides, bedrock hollows, convergent headwalls, or other weak
geologic formations or structures; whether such landforms
have the potential to undergo mass movement; if mass move-
ment occurs, whether water, sediment, and/or debris could be‘
delivered to public resources or threaten public safety; and,
whether the likelihood of movement would be increased as a
result of the proposed forest practice activity. In addition the
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report must identify specific mitigation measures that are
proposed to reduce any probable significant adverse impacts
identified above.

(2) The department shall evaluate the proposal, using
appropriate expertise, to determine whether the proposed for-
est practices reasonably would be expected, directly or indi-
rectly, to increase the likelihood of a slope to undergo mass
movement; and to deliver debris, sediment and/or water to a

- public resource or threaten public safety. If such is the case,
then the proposed forest practices are assumed to have a
probable significant adverse impact on the environment.

NEW SECTION

WAC 222-12-044 Cooperative opportunities, The
forest practices board recognizes and encourages cooperative
opportunities to work to build solutions associated with forest
practices. The forest practices board can at any time use this
method to assist in assessing and recommending solutions to
issues. The board recognizes the Timber, Fish, and Wildlife
cooperative as one ongoing cooperative group that represents
disparate interests while working towards consensus recom-
mendations, where possible, to forest practices issues. TFW
membership is self-selecting and should be made of at least
three policy members each from the following caucuses:
Forest landowners (industrial and family-owned); environ-
mental community; tribal governments; county governments
with forest lands; state agencies (departments of fish and
wildlife, ecology and natural resources); federal government
(National Marine Fisheries Service, US Fish and Wildlife
Service, Environmental Protection Agency and US Forest
Service). TFW members will serve without compensation or
per diem. TFW will assist the forest practices board in:
Establishing resource objectives; selecting the administrator
of CMER; determining CMERs program priories and spe-
cific projects; defining research objectives; making recom-
mendations to the forest practices board based on results of
CMER projects or other issues the board has requested assis-
tance of TFW; assisting in dispute resolution where CMER
cannot come to consensus; and serving as requested by the
board in other roles.

Reviser's note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 87-23-036,
filed 11/16/87, effective 1/1/88)

WAC 222-12-045 *Adaptive management. In order to
further the purposes of chapter 76.09 RCW the board has
adopted a policy of adaptive management designed to modify
these ((regwlations)) rules and their application based on
cooperative research, monitoring, and evaluation. This policy
toring, Evaluation and Research committee. The committee
will emphasize validation and effectiveness monitoring and

will u ifi inci-

fying the affected public resource and the cause and effect

WSR 98-21-015

elati ip wi re ices athering analysis. and

evaluation of resource and operational impacts. Each funded

ro w ve an in dent scientifi eI review con-

ducted. The committee will be made up of members of each -

TFW ' ise in the interaction of forest

practices with public resources. CMER members will serve

vol i t tion er di The depart-

ment will employ an administrator to oversee the committee.

e w ion with cau-

The administrator will be selected in consultation with cau-
cus representatives of the Timber, Fish, and Wildlife cooper-

iv na; h
s itori i i i nd

wor wi im e c nd resolvin
ispu ithj mmi ition adminis r

will select peer reviewers in_consultation with TFW. The

administrator will report to the forest practices board annu-
ally the membership of the CMER. The administrator will

present to the forest practices board biennially a budget pro-

posal, projects list and time frames for work to be accom-
i i . v

in consultation with TFW. This will the basis for CMERs

ienni i inistrat ill be

responsible for annual progress reports to the forest practices

ar fi I ment will conduct

performance audit of the expenditure of legislatively appro-
priated funds biennially, Such adaptive management shall

include the measures set out in WAC 222-08-035.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-12-090 Forest practices board manual.
When approved by the board the manual serves as an advi-
sory technical supplement to these forest practices regula-
tions. The department, in cooperation with the departments of
fish and wildlife, agriculture, ecology, and such other agen-
cies, affected Indian tribes, or interested parties as may have
appropriate expertise, is directed to prepare, and submit to the
board for approval, revisions to the forest practices board
manual. The manual shall include:

(1) Method for determination of adequate shade
requirements on streams needed for use with WAC 222-30-
040.

(2) The standard methods for measuring channel
width, stream gradient and flow which are used in the water
typing criteria WAC 222-16-030.

(3) A chart for establishing recommended permanent
culvert sizes and associated data.

(4) Guidelines for clearing slash and debris from Type 4
and 5 Waters, )

(5) Guidelines for landing location and construction.

(6) Guidelines for determining acceptable stocking lev-
els. :

(7) Guidelines for calculating average widths of riparian
management zones.

(8) Guidelines for wetland delineation.

(9) Guidelines for wetland replacement or substitution.

(10) A list of nonnative wetland plant species.

(11) The standard methodology, which shall specify the
quantitative methods, indices of resource conditions, and def-

Proposed

PROPOSED
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initions, for conducting watershed analysis under chapter
222-22 WAC. The department, in consultation with Tim-
ber/Fish/Wildlife's Cooperative Monitoring, Evaluation and
Research Committee (CMER), may make minor modifica-
tions to the version of the standard methodology approved by
the board. Substantial amendments to the standard methodol-
ogy requires approval by the board.

(12) A list of special concerns related to aerial applica-
tion of pesticides developed under WAC 222- 16-070(3).

(13)

(14) Survey protocol for marbled murrelets. The
Pacific seabird survey protocol in effect March 1, 1997, shall
be used when surveying for marbled murrelets in a stand.
Surveys conducted before the effective date of this rule are
valid if they were conducted in substantial compliance with
generally accepted survey protocols in effect at the beginning
of the season in which they were conducted.

(15) The department shall, in consultation with the
department of fish and wildlife, develop platform protocols
for use by applicants in estimating the number of platforms,
and by the department in reviewing and classifying forest
practices under WAC 222-16-050. These protocols shall
include:

(a) A sampling method to determine platforms per acre
in the field;

(b) A method to predict the number of platforms per acre
based on information measurable from typical forest invento-
ries. The method shall be derived from regression models or
other accepted statistical methodology, and incorporate the
best available data; and

(c) Other methods determined to be reliable by the
department, in consultation with the department of fish and
wildlife.

*(16) Requirements for application of pesticides,
aerial aggllcatlon egunpment and ogeratmg parameters, and
favorable weat itions fo icatio esti-
cides.

*(17) Delivery of sediment and debris. and lengths of

channel disturbance zones.

AMENDATORY SECTION (Amending WSR 98-07-047,
filed 3/13/98, effective 5/1/98)

WAC 222-16-010 General definitions.* Unless other-
wise required by context, as used in these regulations:

"Act" means the Forest Practices Act, chapter 76.09
RCW. -

"Affected Indian tribe" means any federally recog-
nized Indian tribe that requests in writing from the depart-
ment information on forest practices applications and notifi-
cation filed on specified areas.

" "Appeals board" means the forest practices appeals

board established in the act.

"Area of resource sensitivity" means areas identified
in accordance with WAC 222-22-050 (2)(d) or 222-22-
060(2).

the area inundated by a flow having a return period of

approximately 1.5 years in the annual flood series, which is

Proposed
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iv 1- ] iSC -
full level i is indicated by the top of the point bar; by a chang
Y f bare su water- Ci
water-mtolerant shrubs and trees; by a break in slope; orby a
di ution of nts
"Bankfull depth" means_the elevanon difference
W low a rif’ he bankfull

stream reach.
" 2 ”"”

€ e avera istance betw

the lines defining the bankfull depth in a stream reach.

:Mmgk_hgﬂsms; ("colluvium-filled bedrock hol-
lows" or "hollows"; also referred to as zero-order basins,
swales, or bedrock depressions) are commonly spoon-shaped

Vel I u tou V-
ity) within unchannelled valleys on hillslopes. Hollows are
formed on slopes of varying steepness, and tend to be longi-
tudinally linear on the slope. Their upper ends can extend to

i i uc v -hun eet below
Most hollows are approximately 75 to 200 feet wide at the

W rmi-
nate at distinct channels, either at the usual point of channel
TTIOY - 1 av
experienced scouring by landslide or debris flow, bedrock

A ial (3 ith colluvi i
that are typically deeper than those on the adjacent spurs and
planar slopes. (Note: Hollows that are completely filled with

colluvium may show no surface concavity.) Many hollows
\ rface water, but contain seeps a in
Hollows should not be confused with other hillslope concav~
ities such as small valleys, the bodies of large landsli tree-
throw holes, or low-gradient grassy swales Bedrock hollows

ience episodic evacu n of debris b shal-

w-rapi as vement, fi lowc by slow refi wi
luvi bris slides tha within bedrock hollow
evolve i ris torr whi ave -

tial to reach great distances downhill and downstream.

"Board'' means the forest practices board established by
the act.

"Bog" means wetlands which have the following char-
acteristics: Hydric organic soils (peat and/or muck) typically
16 inches or more in depth (except over bedrock or hardpan);
and vegetation such as sphagnum moss, labrador tea, bog lau-
rel, bog rosemary, sundews, and sedges; bogs may have an
overstory of spruce, western Hemlock, lodgepole pine, cedar,
whitepine, crabapple, or aspen, and may be associated with
open water. This includes nutrient-poor fens. See the Forest
Practices Board Manual.

" "Borrow pit" shall mean an excavation site outside the
limits of construction to provide material necessary to that
construction, such as fill material for the embankments.

" H "

a
that might be affected by landslides or debris torrents origi-
pating on hillslopes that are identified as actively or poten-
tially unstable. The longitudinal extent of a CDZ is estimated
as.

¢  For existing

tential stream-adjacent landslides

re d
the slide body:
. existin ntia lope 1 ides, fr

which delivery of sediment or debris is likely, the
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stream reach(es) directly downhill from the slide
area,
For landslides that could reasonably be transformed
into debris torrents (debris flows or dam-break
s). the dow am extent of the CDZ shall be
estimated based raphi draulic. and veg-
etational characteristics of the channel. based on
accepted method cribed in the Forest Prac-
tices Board Manual.

In all cases, CDZs shall include the entire width of the
channel migration zone, unless local information and analy-
sis indicates that not all of the CMZ could reasonably be
affected.

"Channel migration zone (CMZ)" means the area that
a stream has occupied, or could be expected to occupy, within

the time it would take to grow trees of sufficient size to func-
i ic within th nn i i b

caused by meandering, braiding, or avulsion. In a given
stream reach, the CMZ should be delineated as the widest

zone including the following:
. f recently-occupied channel indicated

by channel-bed topography, coarser surface sedi-
ments with thin soils, and/or younger vegetation;

¢ The 100Q-year dplai hown ood insur-
ance rate maps, or as estimated from hydraulic mod-
eling;

. e -year ain, estimated as th h
w inundated b ws twice nkfull
depth;

« A ea on rrent chann at i

twice the bankfull width.

"Chemicals' means substances applied to forest lands
or timber including pesticides, fertilizers, and other forest
chemicals.

"Clearcut' means a harvest method in which the entire
stand of trees is removed in one timber harvesting operation.
Except as provided in WAC 222-30-110, an area remains
clearcut until:

It meets the minimum stocking requirements under
WAC 222-34-010(2) or 222-34-020(2); and

The largest trees qualifying for the minimum stocking
levels have survived on the area for five growing seasons or,
if not, they have reached an average height of four feet.

"Colluvium-filled bedrock hollows": See bedrock

hollows,

"Columbia River Gorge National Scenic Area or

CRGNSA" means the area established pursuant to the
Columbia River Gorge National Scenic Area Act, 16 U.S.C.
§544b(a).

"CRGNSA special management area' means the
areas designated in the Columbia River Gorge National Sce-
nic Area Act, 16 U.S.C. §544b(b) or revised pursuant to 16
U.S.C. §544b(c). For purposes of this rule, the special man-
agement area shall not include any parcels excluded by 16
U.S.C. §5441(0).

"CRGNSA special management area guidelines"
means the guidelines and land use designations for forest
practices developed pursuant to 16 U.S.C. §544f contained in
the CRGNSA management plan developed pursuant to 15
U.S.C. §544d.

WSR 98-21-015

"Commercial tree species” means any species which is
capable of producing a merchantable stand of timber on the
particular site, or which is being grown as part of a Christmas
tree or ornamental tree-growing operation.

"Completion of harvest" means the latest of:

Completion of removal of timber from the portions of
forest lands harvested in the smallest logical unit that will not
be disturbed by continued logging or an approved slash dis-
posal plan for adjacent areas; or.

Scheduled completion of any slash disposal operations
where the department and the applicant agree within 6
months of completion of yarding that slash disposal is neces-
sary or desirable to facilitate reforestation and agree to a time
schedule for such slash disposal; or

Scheduled completion of any site preparation or rehabil-
itation of adjoining lands approved at the time of approval of
the application or receipt of a notification: Provided, That
delay of reforestation under this paragraph is permitted only
to the extent reforestation would prevent or unreasonably
hinder such site preparation or rehabilitation of adjoining
lands.

"Constructed wetlands'' means those wetlands volun-
tarily developed by the landowner. Constructed wetlands do
not include wetlands created, restored, or enhanced as part of
a mitigation procedure or wetlands inadvertently created as a
result of current or past practices including, but not limited
to: Road construction, landing construction, railroad con-
struction, or surface mining.

""Contamination’’ means the introducing into the atmo-
sphere, soil, or water, sufficient quantities of substances as
may be injurious to public health, safety or welfare, or to
domestic, commercial, industrial, agriculture or recreational

uses, or to livestock, wildlife, fish or other aquatic life.

walls") are rdrop-
shaped landforms. broad at the ridgetop and terminating
where w hannels have converged into a single chan-
nel. They are broadly concave both longitudinally and across
the slo ut m tain sharp ridges that separate the
headwater channels. Convergent headwalls generally range
in size from ab res: slope gradients are typi-

cally steeper than 35°, and may locally exceed 45°, Soils are

thin because slides are frequent in these landforms. It is the
nge t of bedrock hollows and first-order channels on
the landscape that causes a convergent headwall to be a
i mass-wasting feature e highl vergent shape
of the slopes. coupled with thin soils, allows rapid saturation
ri infal r wmelt. Th s-wasting respon
of these areas to storms, natural disturbances such as fire, and
€ i is h gr han i erved on other
steep hillslopes in the same geologic settings. Convergent
headwalls ar I surface erosion ndslides tha
evolve into debris flows in convergent headwalls typically
iver is to er channels downstream, Channel gradi-
ents are extremely steep within headwalls, and generally
i rl i es downstream. Channels that exi
eadwall v ormed e
s flows, and have forms and gradients that are efficien
ducti em. Convergent headwalls commonly have
debris fans at the slope bases.
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"Conversion option harvest plan' means a voluntary
plan developed by the landowner and approved by the local
government entity indicating the limits of harvest areas, road
locations, and open space.

"Conversion to a use other than commercial timber
operation' shall mean a bona fide conversion to an active
use which is incompatible with timber growing.

"Cooperative habitat enhancement
(CHEA)" see WAC 222-16-105.

"Critical habitat (federal)'" means the habitat of any
threatened or endangered species designated as critical habi-
tat by the United States Secretary of the Interior or the United
States Secretary of Commerce under Sections 3 (5)(A) and 4
(a)(3) of the Federal Endangered Species Act.

"Critical nesting season" means for marbled murrelets
- April 1 to August 31.

""Critical wildlife habitat (state)'" means those habitats
designated by the board in accordance with WAC 222-16-
080.

"Cultural resources'" means archaeological and his-
toric sites and artifacts and traditional religious, ceremonial
and social uses and activities of affected Indian tribes.

"Cumulative effects" means the changes to the envi-
ronment caused by the interaction of natural ecosystem pro-
cesses with the effects of two or more forest practices.

"Daily peak activity' means for marbled murrelets -
one hour before official sunrise to two hours after official
sunrise and one hour before official sunset to one hour after
official sunset.

"Debris" means woody vegetative residue less than 3
cubic feet in size resulting from forest practice activities
which would reasonably be expected to cause significant
damage to a public resource.

"Debris torrents' are mixtures of water, sediment, and

ebris that move in and al m i nels, Th
include debris flows, and hyperconcentrated floods that may

agreement

be cause collapse of natur: artificial dams (such as
landslide dams or debris jams).

" - ides" are landslides in which the
zone of movement is below the maximum rooting depth of
forest trees, to depths of tens to hundreds of feet, Deep-

seated landslides can vary greatly in size (up to thousands of
cres) an ivity lev n n occur al nywhere on

the hillslope. Deep-seated landslides are usually formed in
incompetent materials such as glacial deposits, volcaniclastic
rocks, and fault gauge. Commonly, development of a deep-
seated landslide begins after a slope has been oversteepened

by glacial or fluvial undercutting; however, the initiation of
such slides has also been iated with changes in lan

increases in ground-water levels, and the degradation of

material strength through natural processes, Movement can
e translation ion Lran low

rapid; and displacements can be small to large.

"'Deep-seated landslides in bedrock' commonly occur
in_masses that are relatively weak, These can include bodies
in which the rocks themselves are incompetent, such as cer-

in es of - im volcani some
hales and tuf] low-grade hic ks (e.g.
phyllite); or in highly weathered materials, such as deeply
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weathered rock and saproli n_other cases. the geologi

structure weakens the rock strength: Bedding planes, joints,
mmon ct as planes of weakne

become slide surfaces.

"Deep-seated landslides in glacial depesits' are com-
mon in thicker glacial deposits. most usually where relatively

permeable and impermeable materials are juxtaposed.
Impermeable deposits can perch ground water sin -
vated pore-water pressures in the overlying deposits. which

c slide out and downwar
Many deep-seated landslides occur in the lower portions of
hillslopes and extend directly in channels. In suc

situations, streams can undercut the landslide toes, promoting
further mov. nt; such oversteepened toes can also be sensi-

tive to changes caused by harvest and road construction. On
the other hand, deep-seated landslides confined to th r
slopes may not have the ability to deposit material directly
into stream channels. The ability of scarps and marginal
streams to deliver sediment to waters or structures varies with
local topogr: marginal stri s can be subj
debris-flow initiation.’

"Demographic support” means providing sufficient
suitable spotted owl habitat within the SOSEA to maintain
the viability of northern spotted owl sites identified as neces-
sary to meet the SOSEA goals.

"Department” means the department of natural
resources.

"Dispersal habitat" see WAC 222-16-085(2). .

"Dispersal support” means providing sufficient dis-
persal habitat for the interchange of northern spotted owls
within or across the SOSEA, as necessary to meet SOSEA
goals. Dispersal support is provided by a landscape consist-
ing of stands of dispersal habitat interspersed with areas of
higher quality habitat, such as suitable spotted owl] habitat
found within RMZs, WMZs or other required and voluntary
leave areas.

'Drainage management'' means road drainage tech-

niques and strategies that prevent sediments from delivering
to typed waters.

"Drainage management plan' means a plan_that pre-
vents road sediment delivery greater than one half the back-
ground level of a defined drainage area.

"Eastern Washington" means the lands of the state
lying east of an administrative line which approximates the
change from the Western Washington timber types to the
Eastern Washington timber types described as follows:

Beginning at the International Border and Okanogan
National Forest boundary at the N1/4 corner Section 6, T.
40N, R. 24E., W.M,, south and west along the Pasayten Wil-
derness boundary to the west line of Section 30, T. 37N, R.
19E.,

Thence south on range line betweenR. 18E.and R. 19E,,
to the Lake Chelan-Sawtooth Wilderness at Section 31, T.
35N,R. 19E,,

Thence south and east along the eastern wilderness
boundary of Lake Chelan-Sawtooth Wilderness to the west
line of Section 18, T. 31N, R. 19E. on the north shore of Lake
Chelan,
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Thence south on the range line between R. 18E. and R.
19E. to the SE corner of T. 28N, R. 18E.,

Thence west on the township line between T. 27N, and
T. 28N to the NW corner of T. 27N, R. 17E,,

Thence south on range line between R. 16E. and R. 17E.
to the Alpine Lakes Wilderness at Section 31, T. 26N, R.
17E.,

Thence south along the eastern wilderness boundary to
the west line of Section 6, T. 22N, R. 17E.,

Thence south on range line between R. 16E. and R. 17E.
to the SE corner of T. 22N, R. 16E.,

Thence west along township line between T. 21N, and T.
22N to the NW corner of T. 21N, R. I15E.,

Thence south along range line between R. 14E. and R.
15E. to SW corner of T. 20N, R. 15E.,

Thence east along township line between T. 19N, and T.
20N to the SW corner of T. 20N, R. 16E.,

Thence south along range line between R. 15E. and R.
16E. to the SW corner of T. 18N, R. 16E.,

Thence west along township line between T. 17N, and T.
18N to the SE corner of T. 18N, R. 14E,,

Thence south along range line between T. 14E. and R.
15E. to the SW corner of T. 14N, R. 15E.,

Thence south and west along Wenatchee National Forest
Boundary to the NW corner of T. 12N, R. 14E,,

Thence south along range line between R. 13E. and R.
14E. to SE corner of T. 10N, R. 13E.,

Thence west along township line between T. 9N, and T.
10N to the NW corner of T. 9N, R. 12E,,

Thence south along range line between R. 11E. and R.
12E. to SE corner of T. 8N, R. 11E.,

Thence west along township line between T. 7N, and T.
8N to the Gifford Pinchot National Forest Boundary,

Thence south along Forest Boundary to SE corner of
Section 33, T. 7N, R. 11E,,

Thence west along township line between T. 6N, and T.
7N to SE corner of T. 7N, R. 9E,,

Thence south along Skamania-Klickitat County line to
Oregon-Washington state line.

"End hauling" means the removal and transportation of
excavated material, pit or quarry overburden, or landing or
road cut material from the excavation site to a deposit site not
adjacent to the point of removal.

"Erodible soils' means those soils exposed or displaced
by a forest practice operation, that would be readily moved
by water.

"Even-aged harvest methods" means the following
harvest methods:

Clearcuts;

Seed tree harvests in which twenty or fewer trees per
acre remain after harvest;

Shelterwood regeneration harvests in which twenty or
fewer trees per acre remain after harvest;

Group or strip shelterwood harvests creating openings
wider than two tree heights, based on dominant trees;

Shelterwood removal harvests which leave fewer than
one hundred fifty trees per acre which are at least five years
old or four feet in average height;

Partial cutting in which fewer than fifty trees per acre
remain after harvest;
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Overstory removal when more than five thousand board
feet per acre is removed and fewer than fifty trees per acre at
least ten feet in height remain after harvest; and

Other harvesting methods designed to manage for multi-
ple age classes in which six or fewer trees per acre remain
after harvest.

Except as provided above for shelterwood removal har-
vests and overstory removal, trees counted as remaining after
harvest shall be at least ten inches in diameter at breast height
and have at least the top one-third of the stem supporting
green, live crowns. Except as provided in WAC 222-30-110,
an area remains harvested by even-aged methods until it
meets the minimum stocking requirements under WAC 222-
30-010(2) or 222-34-020(2) and the largest trees qualifying
for the minimum stocking levels have survived on the area
for five growing seasons or, if not, they have reached an aver-
age height of four feet.

"Fen" means wetlands which have the following char-
acteristics: Peat soils 16 inches or more in depth (except over
bedrock); and vegetation such as certain sedges, hardstem
bulrush and cattails; fens may have an overstory of spruce
and may be associated with open water.

"Fertilizers' means any substance or any combination
or mixture of substances used principally as a source of plant
food or soil amendment.

"Fill" means the placement of earth material or aggre-
gate for road or landing construction or other similar activi-
ties. Fill does not include the growing or harvesting of timber
including, but not limited to, slash burning, site preparation,
reforestation, precommercial thinning, intermediate or final
harvesting, salvage of trees, brush control, or fertilization.

"Flood level - 50 year." For purposes of field interpre-
tation of these regulations, the 50-year flood level shall be
considered to refer to a vertical elevation measured from the
ordinary high-water mark which is 1.25 times the vertical dis-
tance between the average stream bed and the ordinary high-
water mark, and in horizontal extent shall not exceed 2 times
the channel width measured on either side from the ordinary
high-water mark, unless a different area is specified by the
department based on identifiable topographic or vegetative
features or based on an engineering computation of flood
magnitude that has a 2 percent chance of occurring in any
given year. The 50-year flood level shall not include those
lands that can reasonably be expected to be protected from
flood waters by flood control devices maintained by or under
license from the federal government, the state, or a political
subdivision of the state.

"Forest land" means all land which is capable of sup-
porting a merchantable stand of timber and is not being
actively used for a use which is incompatible with timber
growing.

"Forest land owner" shall mean any person in actual
control of forest land, whether such control is based either on
legal or equitable title, or on any other interest entitling the
holder to sell or otherwise dispose of any or all of the timber
on such land in any manner: Provided, That any lessee or
other person in possession of forest land without legal or
equitable title to such land shall be excluded from the defini-
tion of "forest land owner" unless such lessee or other person
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has the right to sell or otherwise dispose of any or all of the
timber located on such forest land.

"Forest practice"” means any activity conducted on or
directly pertaining to forest land and relating to growing, har-
vesting, or processing timber, including but not limited to:

Road and trail construction;

Harvesting, final and intermediate;

Precommercial thinning;

Reforestation;

Fertilization;

Prevention and suppression of diseases and insects;

Salvage of trees; and

Brush control.

“Forest practice" shall not include: Forest species seed
orchard operations and intensive forest nursery operations; or
preparatory work such as tree marking, surveying and road
flagging; or removal or harvest of incidental vegetation from
forest lands such as berries, ferns, greenery, mistletoe, herbs,
mushrooms, and other products which cannot normally be
expected to result in damage to forest soils, timber or public
resources.

""Forest trees' excludes trees cultivated by agricultural
methods in growing cycles shorter than ten years: Provided,
That Christmas trees are forest trees and: Provided further,
That this exclusion applies only to trees planted on land that
was not in forest use immediately before the trees were
planted and before the land was prepared for planting the
trees.

"Green recruitment trees'' means those trees left after

harvest for the purpose of becoming future wildlife reserve
trees under WAC 222-30-020(11).

" _means_hauling i
based on a drainage management plan.

" i " _means timber rock hauling i
permitted only during those periods sediment is not delivered
to typed waters

"Herbicide" means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate any
tree, bush, weed or algae and other aquatic weeds.

"Historic site' includes:

Sites, areas and structures or other evidence of human
activities illustrative of the origins, evolution and develop-
ment of the nation, state or locality; or

Places associated with a personality important in history;
or

Places where significant historical events are known to
have occurred even though no physical evidence of the event
remains.

"Hollows''; See colluvium-filled bedrock hollows.

'Hyporheic_areas' are zones adjacent to_and below

ermitted

ctive channels where interstitial water is exchanged with
channel water; water movement is mainly in the downstream

direction.

"Identified watershed processes'" means the following
components of natural ecological processes that may in some
instances be altered by forest practices in a watershed:

Mass wasting;

Surface and road erosion;
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Seasonal flows including hydrologic peak and low flows
and annual yields (volume and timing);

Large organic debris;
Shading; and
Stream bank and bed stability.

'Inner gorges' are canyon walls created by a combina-
ion he downcutting/undercutting action of a stream and
mass movement on the slope walls. They are oversteepened,

that is, steeper than can be accounted for by slope processes
alone, and subject to greater rates of mass wasting as a result.

Inner gorges show evidence of recent movement, such as
obvious landslides, vertical tracks of disturbance vegetation,
or areas that are concave in contour and/or profile. In compe-
en rock. slope gradients of 35° or steeper can be main-
tained, but soil mantles are increasingly sensitive to root-

strength loss at these angles; slope gradients as gentle as 28°
can be unstable in gorges cut into incompetent bedrock. The
he inner gorge is typically a distinct break in slope. but

in some places the upper boundary is a subtle zone where the
mes kedly steeper or convex downhill. Inner

gorge walls can be continuous for great lengths, as along a

highly confined stream that is actively downcutting: or they
can be discontinuous, as along a flood-plain channel] that is
undercutting the adjacent hillslopes in isolated places where
the stream has meandered to the valley edge. Inner gorges
experiencing mass wasting are likely to deliver sediment to
waters or structures downhill. Exceptions can occur where
benches of sufficient size to stop moving material exist along

the gorge walls, but these are uncommon. Inner gorges are
distinguished from ordinary steep valley sides: Ordinary val-

leys can be V- with distinct slope breaks at the top. but
they commonly do not show evidence of recent movement.

In practice, a minimum vertical height of 10 feet should
be applied to discriminate inner gorges from slightly incised
streams. The upper boundary of an inner gorge is assumed to
be a line along the first break in slope of at least 10°, or the
line above which slope gradients are typically gentler than
30°.

"Insecticide means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate any
insect, other arthropods or mollusk pests.

"Interdisciplinary team" (ID Team) means a group of
varying size comprised of individuals having specialized
expertise, assembled by the department to respond to techni-
cal questions associated with a proposed forest practice activ-
ity.

"Islands' means any island surrounded by salt water in
Kitsap, Mason, Jefferson, Pierce, King, Snohomish, Skagit,
Whatcom, Island, or San Juan counties.

"Limits of construction" means the area occupied by
the completed roadway or landing, including the cut bank, fill
slope, and the area cleared for the purpose of constructing the
roadway or landing.

"Load bearing portion' means that part of the road,
landing, etc., which is supportive soil, earth, rock or other
material directly below the working surface and only the
associated earth structure necessary for support.
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""Local government entity’ means the governments of
counties and the governments of cities and towns as defined
in chapter 35.01 RCW.

"Low impact harvest" means use of any logging equip-
ment, methods, or systems that minimize compaction or dis-
turbance of soils and vegetation during the yarding process.
The department shall determine such equipment, methods or
systems in consultation with the department of ecology.

"Marbled murrelet detection area™ means an area of
land associated with a visual or audible detection of a mar-
bled murrelet, made by a qualified surveyor which is docu-
mented and recorded in the department of fish and wildlife
data base. The marbled murrelet detection area shall be com-
prised of the section of land in which the marbled murrelet
detection was made and the eight sections of land immedi-
ately adjacent to that section.

"Marbled murrelet nesting platform'* means any hor-
izontal tree structure such as a limb, an area where a limb
branches, a surface created by multiple leaders, a deformity,
or a debris/moss platform or stick nest equal to or greater than
7 inches in diameter including associated moss if present, that
is 50 feet or more above the ground in trees 32 inches dbh and
greater (generally over 90 years of age) and is capable of sup-
porting nesting by marbled murrelets.

"Median home range circle" means a circle, with a
specified radius, centered on a spotted owl site center. The
radius for the median home range circle in the Hoh-Clearwa-
ter/Coastal Link SOSEA is 2.7 miles; for all other SOSEAs
the radius is 1.8 miles.

"Merchantable stand of timber' means a stand of
trees that will yield logs and/or fiber:

Suitable in size and quality for the production of lumber,
plywood, pulp or other forest products;

Of sufficient value at least to cover all the costs of har-
vest and transportation to available markets.

"Northern spotted owl site center'' means the location
of status 1, 2 or 3 northern spotted owls based on the follow-
ing definitions:
Status 1: Pair or reproductive - a male and female
heard and/or observed in close proximity to
each other on the same visit, a female
detected on a nest, or one or both adults
observed with young.

Two birds, pair status unknown - the pres-
ence or response of two birds of opposite
sex where pair status cannot be determined
and where at least one member meets the
resident territorial single requirements.
Resident territorial single - the presence or
response of a single owl within the same
general area on three or more occasions
within a breeding season with no response
by an owl of the opposite sex after a com-
plete survey; or three or more responses
over several years (i.e., two responses in
year one and one response in year two, for
the same general area).

Status 2:

Status 3:

In determining the existence, location, and status of
northern spotted owl site centers, the department shall consult
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with the department of fish and wildlife and use only those
sites documented in substantial compliance with guidelines
or protocols and quality control methods established by and
available from the department of fish and wildlife.

"Notice to comply” means a notice issued by the
department pursuant to RCW 76.09.090 of the act and may
require initiation and/or completion of action necessary to
prevent, correct and/or compensate for material damage to
public resources which resulted from forest practices.

"QOccupied marbled murrelet site'' means:

(1) A contiguous area of suitable marbled murrelet habi-
tat where at least one of the following marbled murrelet
behaviors or conditions occur:

(a) A nest is located; or

(b) Downy chicks or eggs or egg shells are found; or

(¢) Marbled murrelets are detected flying below,
through, into or out of the forest canopy; or

(d) Birds calling from a stationary location within the
area; or

(e) Birds circling above a timber stand within one tree
height of the top of the canopy; or

(2) A contiguous forested area, which does not meet the
definition of suitable marbled murrelet habitat, in which any
of the behaviors or conditions listed above has been docu-
mented by the department of fish and wildlife and which is
distinguishable from the adjacent forest based on vegetative
characteristics important to nesting marbled murrelets.

(3) For sites defined in (1) above, the outer perimeter of
the occupied site shall be presumed to be the closer, mea-
sured from the point where the observed behaviors or condi-
tions listed in (1) above occurred, of the following:

(a) 1.5 miles from the point where the observed behav-
jors or conditions listed in (1) above occurred; or

(b) The beginning of any gap greater than 300 feet wide
lacking one or more of the vegetative characteristics listed
under "suitable marbled murrelet habitat"; or

(c) The beginning of any narrow area of "suitable mar-
bled murrelet habitat” less than 300 feet in width and more
than 300 feet in length.

(4) For sites defined under (2) above, the outer perimeter
of the occupied site shall be presumed to be the closer, mea-
sured from the point where the observed behaviors or condi-
tions listed in (1) above occurred, of the following:

(a) 1.5 miles from the point where the observed behav-
iors or conditions listed in (1) above occurred; or

(b) The beginning of any gap greater than 300 feet wide
lacking one or more of the distinguishing vegetative charac-
teristics important to murrelets; or

(c) The beginning of any narrow area of suitable marbled
murrelet habitat, comparable to the area where the observed
behaviors or conditions listed in (1) above occurred, less than
300 feet in width and more than 300 feet in length.

(5) In determining the existence, location and status of
occupied marbled murrelet sites, the department shall consult
with the department of fish and wildlife and use only those
sites documented in substantial compliance with guidelines
or protocols and quality control methods established by and
available from the department of fish and wildlife.

"Old forest habitat" see WAC 222-16-085 (1)(a).
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"Operator" shall mean any person engaging in forest
practices except an employee with wages as his/her sole com-
pensation.

"Ordinary high-water mark' means the mark on the
shores of all waters, which will be found by examining the
beds and banks and ascertaining where the presence and
action of waters are so common and usual, and so long con-
tinued in all ordinary years, as to mark upon the soil a charac-
ter distinct from that of the abutting upland, in respect to veg-
etation: Provided, That in any area where the ordinary high-
water mark cannot be found, the ordinary high-water mark
adjoining saltwater shall be the line of mean high tide and the
ordinary high-water mark adjoining freshwater shall be the
line of mean high-water.

"Other forest chemicals" means fire retardants when
used to control burning (other than water), nontoxic repel-
lents, oil, dust-control agents (other than water), salt, and
other chemicals used in forest management, except pesticides
and fertilizers, that may present hazards to the environment.

"Park" means any park included on the parks register
maintained by the department pursuant to WAC 222-20-
100(2). Developed park recreation area means any park area
developed for high density outdoor recreation use.

""Partial cutting' means the removal of a‘portion of the
merchantable volume in a stand of timber so as to leave an
uneven-aged stand of well-distributed residual, healthy trees
that will reasonably utilize the productivity of the soil. Partial
cutting does not include seedtree or shelterwood or other
types of regeneration cutting.

"Pesticide" means any insecticide, herbicide, fungicide,
or rodenticide but does not include nontoxic repellents or
other forest chemicals.

"Plantable area' is an area capable of supporting a
commercial stand of timber excluding lands devoted to per-
manent roads, utility rights-of-way, that portion of riparian
management zones where scarification is not permitted, and
any other area devoted to a use incompatible with commer-
cial timber growing.

"Power equipment”" means all machinery operated
with fuel burning or electrical motors, including heavy
machinery, chain saws, portable generators, pumps, and pow-
ered backpack devices.

""Public resources' means water, fish, and wildlife and
in addition shall mean capital improvements of the state or its
political subdivisions.

"Qualified expert' means a person qualified for level 2
certification in the watershed analysis process, plus_at least 5
years of experience in the evaluation of relevant problems in
forested lands,

"Qualified surveyor" means an individual who has
successfully completed the marbled murrelet field training
course offered by the department of fish and wildlife or its
equivalent.

""Rehabilitation™ means the act of renewing, or making
usable and reforesting forest land which was poorly stocked
or previously nonstocked with commercial species.

"Relief culvert” means a structure to relieve surface
runoff from roadside ditches to prevent excessive buildup in
water volume and velocity.
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"Resource characteristics'' means the following spe-
cific measurable characteristics of fish, water, and capital
improvements of the state or its political subdivisions:

For fish and water:

Physical fish habitat, including temperature and turbid-
ity;

Turbidity in hatchery water supplies; and

Turbidity and volume for areas of water supply.

For capital improvements of the state or its political sub-
divisions:

Physical or structural integrity.

If the methodology is developed and added to the manual
to analyze the cumulative effects of forest practices on other
characteristics of fish, water, and capital improvements of the
state or its subdivisions, the board shall amend this list to
include these characteristics.

"Riparian management zone" means a specified area
alongside ((Fype-2-and-3-Waters)) any typed waters where
specific measures are taken to protect water quality and fish
and wildlife habitat.

‘Road sediment delivery' means sediment is entering
a typed water from the road prism.

"Rodenticide' means any substance or mixture of sub-
stances intended to prevent, destroy, repel, or mitigate
rodents or any other vertebrate animal which the director of
the state department of agriculture may declare by regulation
to be a pest.

"Salvage" means the removal of snags, down logs,
windthrow, or dead and dying material.

"Scarification’ means loosening the topsoil and/or dis-
rupting the forest floor in preparation for regeneration.

"Seeps' are areas where water slowly percolates to the
ground surface, commonly in a line controlled by fractures or
bedding in the underlying rock. or where the local water table

intercepts the surface. Seepage flow is insufficient to cause
formation of a distinct channel, so the water moves downhill

by overland flow: seeps are not directly connected to the

channel network, but the flow may nevertheless be important
for some ecosystem functions,

ZSeeps, headwall” are those located on valley-head
slopes, ridgeward of the upper end of the defined channel.

!'Seeps, perennial' are those that flow through the dry
season,

"Shorelines of the state” shall have the same meaning
as in RCW 90.58.030 (Shoreline Management Act).

"Side casting” means the act of moving excavated
material to the side and depositing such material within the
limits of construction or dumping over the side and outside
the limits of construction.

""Site preparation" means those activities associated
with the removal of slash in preparing a site for planting and
shall include scarification and/or slash burning.

""Skid trail" means a route used by tracked or wheeled
skidders to move logs to a landing or road.

"Slash" means pieces of woody material containing
more than 3 cubic feet resulting from forest practice activi-
ties.

"SOSEA goals" means the goals specified for a spotted
owl special emphasis area as identified on the SOSEA maps
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(see WAC 222-16-086). SOSEA goals provide for demo-
graphic and/or dispersél support as necessary to complement
the northern spotted owl protection strategies on federal land
within or adjacent to the SOSEA.

"Spoil"" means excess material removed as overburden
or generated during road or landing construction which is not
used within limits of construction.

"Spotted owl dispersal habitat" see WAC 222-16-
085(2).

"Spotted owl special emphasis areas (SOSEA)"
means the geographic areas as mapped in WAC 222-16-086.
Detailed maps of the SOSEASs indicating the boundaries and
goals are available from the department at its regional offices.

"Springs" are areas where water percolates to the
ground surface. commonly in a point or limited area, con-
trolled by fractures or bedding in the underlying rock, or
where the local water table jntercepts the surface. Where
spring flow is sufficient to cause surface erosion, it may be
the channel initiation point; springs can also occur within
channels.

" i ial" those that flow thr th

dry season. The upstream point of perennial flow in a chan-
nel is a perennial spring.

"Stop work order" means the "stop work order”
defined in RCW 76.09.080 of the act and may be issued by
the department to stop violations of the forest practices chap-
ter or to prevent damage and/or to correct and/or compensate
for damages to public resources resulting from forest prac-
tices.

"Streams" are channelized bodies of flowing water.

" ial" are those tha w_throughout

the dry season. Fora given stream. the entire length of chan-

1 dow m of a perennial se I _sprin nsidere
perennial, whether or not there is water above the ground sur-
face all year.

""Streams, seasonal' are those that do not flow through-

h .chan str f nnial springs

"Sub-mature habitat" see WAC 222-16-085 (1)(b).

"Suitable marbled murrelet habitat™ means a contig-
uous forested area-containing trees capable of providing nest-
ing opportunities:

(1) With all of the following indicators unless the depart-
ment, in consultation with the department of fish and wild-
life, has determined that the habitat is not likely to be occu-
pied by marbled murrelets:

(a) Within 50 miles of marine waters;

(b) At least 40% of the dominant and codominant trees
are Douglas-fir, western hemlock, western red cedar or sitka
spruce;

(c) Two or more nesting platforms per acre;

(d) At least 7 acres in size, including the contiguous for-
ested area within 300 feet of nesting platforms, with similar
forest stand characteristics (age, species composition, forest
structure) to the forested area in which the nesting platforms
occur.

"Suitable spotted owl habitat" see WAC 222-16-
085(1).
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"Temporary road" means a roadway which has been

opened for the purpose of the forest practice operation in
guestion, and thereafter will be an abandoned road.

"Threatened or endangered species' means all spe-
cies of wildlife listed as "threatened” or "endangered” by the
United States Secretary of the Interior or the United States
Secretary of Commerce, and all species of wildlife desig-
nated as "threatened" or "endangered” by the Washington
fish and wildlife commission.

"Timber" shall mean forest trees, standing or down, of
a commercial species, including Christmas trees.

"Water bar' means a diversion ditch and/or hump in a
trail or road for the purpose of carrying surface water runoff
into the vegetation duff, ditch, or other dispersion area so that
it does not gain the volume and velocity which causes soil
movement and erosion.

"Watershed administrative unit (WAU)" means an
area shown on the map specified in WAC 222-22-020(1).

"Watershed analysis'' means, for a given WAU, the
assessment completed under WAC 222-22-050 or 222-22-
060 together with the prescriptions selected under WAC 222-
22-070 and shall include assessments completed under WAC
222-22-050 where there are no areas of resource sensitivity.

"Weed'' is any plant which tends to overgrow or choke
out more desirable vegetation.

"Western Washington'' means the lands of the state
lying west of the administrative line described in the defini-
tion of Eastern Washington.

"Wetland" means those areas that are inundated or sat-
urated by surface or ground water at a frequency and duration
sufficient to support, and under normal circumstances do sup-
port, a prevalence of vegetation typically adapted for life in
saturated soil conditions, such as swamps, bogs, fens, and
similar areas. This includes wetlands created, restored, or
enhanced as part of a mitigation procedure. This does not
include constructed wetlands or the following surface waters
of the state intentionally constructed from wetland sites: Irri-
gation and drainage ditches, grass lined swales, canals, agri-
cultural detention facilities, farm ponds, and landscape amen-
ities.

"Wetland functions" include the protection of water
quality and quantity, flood control, bank stabilization, contri-
butions to ground water and streamflows, and providing fish
and wildlife habitat, and the production of timber. These
functions may vary from wetland to wetland.

"Wetland management zone'' means a specified area
adjacent to Type A and B Wetlands where specific measures
are taken to protect the wetland functions.

"Wildlife'" means all species of the animal kingdom
whose members exist in Washington in a wild state. The term
"wildlife" includes, but is not limited to, any mammal, bird,
reptile, amphibian, fish, or invertebrate, at any stage of devel-
opment. The term "wildlife" does not include feral domestic
mammals or the family Muridae of the order Rodentia (old
world rats and mice).

"Wildlife reserve trees' means those defective, dead,
damaged, or dying trees which provide or have the potential
to provide habitat for those wildlife species dependent on
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standing trees. Wildlife reserve trees are categorized as fol-
lows:

Type 1 wildlife reserve trees are defective or deformed
live trees that have observably sound tops, limbs, trunks, and
roots. They may have part of the top broken out or have evi-
dence of other severe defects that include: "Cat face," animal
chewing, old logging wounds, weather injury, insect attack,
or lightning strike. Unless approved by the landowner, only
green trees with visible cavities, nests, or obvious severe
defects capable of supporting cavity dependent species shall
be considered as Type 1 wildlife reserve trees. These trees
must be stable and pose the least hazard for workers.

Type 2 wildlife reserve trees are dead Type 1 trees with
sound tops, limbs, trunks, and roots.

Type 3 wildlife reserve trees are live or dead trees with
unstable tops or upper portions. Unless approved by the land-
owner, only green trees with visible cavities, nests, or obvi-
ous severe defects capable of supporting cavity dependent
species shall be considered as Type 3 wildlife reserve trees.
Although the roots and main portion of the trunk are sound,
these reserve trees pose high hazard because of the defect in
live or dead wood higher up in the tree.

Type 4 wildlife reserve trees are live or dead trees with
unstable trunks or roots, with or without bark. This includes
"soft snags” as well as live trees with unstable roots caused by
root rot or fire. These trees are unstable and pose a high haz-
ard to workers.

Wi " means those winds where the wind
direction effectively moves the spray cloud away from water,

RMZ, or WMZ, based on visual observation of spray drift.

Winds, unfavorable' means any winds which are not
clearly favorable (see favorable winds) including calm condi-
tions, inversions, or conditions of highly variable wind direc-
tion.

"Windthrow' means a natural process by which trees
are uprooted or sustain severe trunk damage by the wind.

"Young forest marginal habitat' see WAC 222-16-
085 (1)(b).

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-16-030 Water typing system. *The depart-
ment in cooperation with the departments of fish'and wildlife,
and ecology, and in consultation with affected Indian tribes
shall classify streams, lakes and ponds and prepare stream
classification maps showing the location of Type ((}:23-and
4 Waters)) S, F. and N waters within the various forested
areas of the state. Such maps shall be available for public
inspection at region offices of the department. The waters
will be classified using the following criteria. If a dispute
arises concerning a water type the department shall make
available informal conferences, which shall include the
departments of fish and wildlife, and ecology, and affected
Indian tribes and those contesting the adopted water types.
These conferences shall be established under procedures
established in WAC 222-46-020.

*(1) "Type ((3—Water)) S _water" means all waters,
within their ordinary high-water mark, as inventoried as
"shorelines of the state” under chapter 90.58 RCW and the
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rules promulgated pursuant to chapter 90.58 RCW, but not
including those waters' associated wetlands as defined in
chapter 90.58 RCW.

*(2) "Type ((3-Water)) F water" ((shall)) means seg-
ments of natural waters which are not classified as Type ((+
Water)) S water and ((have-ahigh-fish—wildlifeorhuman

#se)) contain fish habitat or are used by wildlife or humans.
These are segments of natural waters and periodically inun-

dated areas of their associated wetlands, which:

(a) Are diverted for domestic use by more than ((360))
10 residential or camping units or by a public accommoda-
tion facility licensed to serve more than ((380)) 10 persons,
where such diversion is determined by the department to be a
valid appropriation of water and the only practical water
source for such users. Such waters shall be considered to be
Type ((2-Water)) F water upstream from the point of such
diversion for 1,500 feet or until the drainage area is reduced
by 50 percent, whichever is less;

(b) Are within a federal, state, local, or private camp-
ground having more than ((38)) 10 camping units: Provided,
That the water shall not be considered to enter a campground
until it reaches the boundary of the park lands available for
public use and comes within 100 feet of a camping unit, trail
or other park improvement;

(c) Have the potential to be used by fish. The department
wil ke maps available that represent fish habitat ese
maps will be prepared using a multiparameter model(s) that

uses geomorphic data such as stream gradient. basin size. ele-

vation and precipitation to estimate where fish habi
likely to be.
d) Lakes, ponds, or impoundments having a surface area

of 0.5 acre or greater at seasonal Iow water.




Washington State Register, Issue 98-23 WSR 98-21-015

upstream-from-the-peint-of sueh-diversionfor1;500-feet-or (i) Overnight camping or picnicking by the public con-
. until-the-drainage-area-isreduced-by-50-pereent;-whicheveris taining at least a fireplace, picnic table and access to water
fess: and sanitary facilities; or

(ii) A permanent home or condominium unit or mobile
home not qualifying as a "residential unit” because of part
time occupancy.

(c) ((“Resident-game-fish™)) !'Fish habitat" means hab-
itat of any ((game)) fish ((as-deseribed-inthe Washington
game-code-thatspend-their Hfe-eyele-infresh-water—Steel-

mﬁ-geme—ﬁeh—end—sheukd-net—be—eeﬂf-\ﬁed—m%h—msﬂeﬂ*

game-fish:)) species including, but not limited to food fish,

shellfish, game fish, and other nonclassified fish species and
11 stage evelopment.

(d) "Public accommodation facility" means a business
establishment open to and licensed to serve the public, such
as a restaurant, tavern, motel or hotel.

(e) "Natural waters" only excludes water conveyance
systems which are artificially constructed and actively main-
tained for irrigation.

(f) "Seasonal low flow" and 'seasonal low water"
mean the conditions of the 7-day, 2-year low water situation,
as measured or estimated by accepted hydrologic techniques
recognized by the department.

® ((—Ghamae{—wadﬁi—end—gfadiem—mems—a—measme-

*(((*H))Ci)"Type ((%ef))mm means ((elas- seclogical hi

)) segments of natural waters

. .o 3 " -

which are not classified as Type ((b-2-er-3-and-for-the)) S or téh}—lﬂiefmﬁ*eﬂ*f ; " [)) S;ai?nal s(tireams means those seg

F._Their purpose ((ef-preteeting)) is to protect water quality - ments o. streams that norma y go ry'. .

and nonfish biota including stream associated amphibians Reviser's note: The typographical error in the above section occurred
d freshwater shellfish. Waters diverted for established in the copy filed by the agency and appears in the Register pursuant to the

and freshwater she 2 requirements of RCW 34.08.040. ‘

domestic use by 10 or less residents ((dewsstreant)) are clas-

sified as Type ((4-Water)) N water upstream until the channel .
((width-becomesless-than-2-feet-in-width-between—the-erdi- AMENDATORY SECTION (Amending WSR 98-07-047,

pary-high-weter-merks—Their signifieaneeHes-in-theirinflu-  filed 3/13/98, effective 5/1/98)
o g S o 3 W

WAC 222-16-050 Classes of forest practices. There

Fhese-mey-be pelel'lmal del mtenmtltent.)) m“’,‘ﬁ%‘f’% are 4 classes of forest practices created by the act. All forest
These waters may include seasonal streams with define practices (including those in Classes I and II) must be con-

channels. Their significance includes providing cool water ;(rrs mtf (t:ance nc};(:leb.trct“f”dmt cool w £r ducted in accordance with the forest practices regulations.
. sediment storage, and habitat for stream associ- . ..
downstream. s (1) "Class IV - special." Application to conduct forest

4 L practices involving the following circumstances requires an

(5651 Fype-s-Water'classification shail-be-applied-to environmental checklist in compliance with the State Envi-

Wmmﬂs%%ﬁmm ronmental Policy Act (SEPA), and SEPA guidelines, as they
mem“'deﬂﬁed‘dmﬁ have been determined to have potential for a substantial
perefita-ofhicrmities Bge; PORGSRAtUTA SIRISANG impact on the environment. It may be determined that addi-
tional information or a detailed environmental statement is
off)) _ ) required before these forest practices may be conducted.
*((¢69)) (4) For purposes of this section: *(a) Aerial application of pesticides in a manner identi-
(a) ""Residential unit" means a home, apartment, resi- fied as having the potential for a substantial impact on the
' dential condominium unit or mobile home, serving as the environment under WAC 222-16-070 or ground application
principal place of residence. of a pesticide within a Type A or B wetland.
(b) "Camping unit" means an area intended and used (b) Specific forest practices listed in WAC 222-16-080
for: on lands designated as:
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(i) Critical wildlife habitat (state) of threatened or endan-
gered species; or

(ii) Critical habitat (federal) of threatened or endangered
species except those excluded by the board under WAC 222-
16-080(3).

(c) Harvesting, road construction, aerial application of
pesticides and site preparation on all lands within the bound-
aries of any national park, state park, or any park of a local
governmental entity, except harvest of less than 5 MBF
within any developed park recreation area and park managed
salvage of merchantable forest products.

*(d) Construction of roads, landings, rock quarries,
gravel pits, borrow pits, and spoil disposal areas ((en-shde

prone-areas-as-defined-in-WAC222-24-020(6)-and-field-ver
ifted-by-the-department;)) in a watershed administrative unit

that has not undergone a watershed analysis under chapter

222 22 WAC, ((when—such-slide-prone-areas-oeeur-on-an

+6-030;)) on landforms that are lik r i
unstable, where such landforms are located above any typed
water, Type A or Type B Wetland, or capital improvement of
the state or its political subdivisions,_or threaten public
safety, where there is potential for a substantial landslide or
debris ((flew—ormass—fatlure)) torrent to cause significant
impact to public resources.

i) It is assumed that slo

instability is likely in inner

gorges. bedrock hollows, and convergent headwalls steeper
than 35° (70%). on the toes of deep-seated landslides steeper
than 33° (65%). or on any soil-covered slopes steeper than
38° (80%). An analysis of the stability of the site and the pro-
posed forest practices by a qualified expert, in accordance

WAC 222-10- Il bmitted with the li
tion,

11) It is assumed that sl abili ssible in jnne
gorges, bedrock hollows, convergent headwalls, or on any
other soil-covered slopes steeper than 30° (60%). or on the

toes of any deep-seated landslides, For such slopes that are

gentler than those described in (i), an evaluation of the stabil-

ity of the site and the proposed forest practices by a trained

field forester shall be submitted with an application, docu-

menti he lines of evidence indicati iti f the
potentially unstable areas. This information shall be
reviewed by a qualified expert who will ible for
information. _

iii) The potential fi ivery of iment and debri

and the length of potential channel disturbance zones, shall

deter accepted meth e For-
est Practices Board Manual. If a local determination of
delivery potential has not or can not be made from aerial pho-
tographs or field evidence, it will be assumed that delivery

a wnhil distan 00 feet below the

where | becomes ler than 26° (50%). For all
ignated delivery areas and channel disturbance zones, chan-
n nditions and potentjal problems relating to slope insta-

bility and debris torrents shall be evaluated, and the informa-
tion submitted with the stability apalyses.

iv infor ion i aj € review
d m including th ision o i i |
in_accordance with WAC 222-10-030.
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*(e) Timber harvest in a watershed administrative unit
that has not undergone a watershed analysis under chapter
222-22 WAC, ((en-slide-prone-areas;-field—verified-by-the
department;)) on landforms that are likely to be or are poten-
tially unstable, where soils, geologic structure, and local
hydrology indicate that canopy removal has the potential for

mcreasmg slope mstablllty, ((wheﬁ—Sﬁeh—afeas-eeeur—en-aﬂ

2%-2-1-6—939—)) ﬂhg[ ggh lgudfgrms are lgga;gg above any
typed water, Type A or Type B Wetland, or a capital
improvement of the state or its political subdivisions, or pri-
vately owned structure, where there is a potential for a sub-
stantial landslide or debris ((flow-or-massfailure)) torrent to
cause significant impact to public resources.

i) Iti u that sl instabili likely in inner
gorges, bedrock hollows, and convergent headwalls steeper
than 35° (70%). on the toes of deep-seated landslides steeper

° o n il-cov sl € n
38° (80%). An analysis of the stability of the site and the pro-
posed forest practices by a qualified exgert, in accordanc
wi C 222-10- 1 bmitted wij -
ion,

(ii) It is assumed that slope instability is possible in inner
gorges. bgdrgck hollows, convergent headwalls steeper than
o

3° n_any other soil-covered slopes steeper than

=

(70%). or_on the toes of deep-seated landslides steeper than'

30° (60%). For such slopes that are gentler than those
escribed in (1), an evaluation_of the stability of the site and
the p[gpgscd forest practices b_y a trained field forester shall
wi lical enti lin
evidence indicating the condition of the potentially unstable
areas. This information shall be reviewed by a qualified
expert who will be responsible for the information.
(iii) The potential for delivery of sediment and debris,
ntial ch 1 disturban € |
be determined by accepted methods as described in the For-
est Practices Board Manual. If a local determination of
eliv ial not or t be mad m aerial
tographs or field evidence, it will be assumed that delivery
cur downhi i c feet below the point
where the slope becomes gentler than 26° (50%). For all des-
i iv a h djstur o -

nel conditions and potential problems relating to slope insta-
MMMMM@M.M
tion submitted with the stability analyses.

(iv) The information_submitted, and the review by the
department (including the decision on classification), shall be
in a nce with WAC 222-10-030

(f) Timber harvest, in a watershed administrative unit
that has not undergone a watershed analysis under chapter
222-22 WAC, construction of roads, landings, rock quarries,
gravel pits, borrow pits, and spoil disposal areas on snow ava-
lanche slopes within those areas designated by the depart-
ment, in consultation with department of transportation, as
high avalanche hazard.

(g) Timber harvest, construction of roads, landings, rock
quarries, gravel pits, borrow pits, and spoil disposal areas on
archaeological or historic sites registered with the Washing-
ton state office of archaeology and historic preservation, or
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on sites containing evidence of Native American cairns,
graves, or glyptic records, as provided for in chapters 27.44
and 27.53 RCW. The department shall consult with affected
Indian tribes in identifying such sites.

*(h) Forest practices subject to a watershed analysis con-
ducted under chapter 222-22 WAC in an area of resource sen-
sitivity identified in that analysis which deviates from the
prescriptions (which may include an alternate plan) in the
watershed analysis.

*(i) Filling or draining of more than 0.5 acre of a wet-
land.

*(j) Construction of roads. landings, rock quarries,
gravel pits. borrow pits. and spoil disposal areas within 200
feet of a Type S water.

(2) "Class IV - general." Applications involving the
following circumstances are “Class IV - general" forest prac-
tices unless they are listed in "Class IV - special.” Upon
receipt of an application, the department will determine the
lead agency for purposes of compliance with the State Envi-
ronmental Policy Act pursuant to WAC 197-11-924 and 197-
11-938(4) and RCW 43.21C.037(2). Such applications are
subject to a 30-day period for approval unless the lead agency
determines a detailed statement under RCW 43.21C.030
(2)(c) is required. Upon receipt, if the department determines
the application is for a proposal that will require a license
from a county/city acting under the powers enumerated in
RCW 76.09.240, the department shall notify the applicable
county/city under WAC 197-11-924 that the department has
determined according to WAC 197-11-938(4) that the
county/city is the lead agency for purposes of compliance
with State Environmental Policy Act.

(a) Forest practices (other than those in Class I) on lands
platted after January 1, 1960, or on lands being converted to
another use.

(b) Forest practices which would otherwise be Class III,
but which are taking place on lands which are not to be refor-
ested because of likelihood of future conversion to urban
development. (See WAC 222-16-060 and 222-34-050.)

(3) "Class L." Those operations that have been deter-
mined to have no direct potential for damaging a public
resource are Class I forest practices. When the conditions
listed in "Class IV - Special” are not present, these operations
may be commenced without notification or application.

(a) Culture and harvest of Christmas trees and seedlings.

*(b) Road maintenance except: (i) Replacement of
bridges and culverts across ((Fype-+-2-3-or-flowingFype+4
Waters)) any typed waters; or (ii) movement of material that
has a direct potential for entering (Fyped—23-orflowing

Fype-4-Waters)) any typed waters or Type A or B Wetlands.
*(c) Construction of landings less than 1 acre in size, if

not within a shoreline area of a Type ((-Water)) S water, the
rlpanan management zone of a Type ((

) any gped water, a
wetland management zone, a wetland, or the CRGNSA spe-
cial management area.

*(d) Construction of less than 600 feet of road on a side-
slope of 40 percent or less if the limits of construction are not

within the ((shereline-area—ofa-Type—1-Water—the-riparian
mfmgeﬁma—zeneef—a-qiype%e#ﬁeMerﬁh&erdiﬂaﬁ
high-water-marlcof-a-Type-4-Water)) 200 feet of any typed

WSR 98-21-015

water, a wetland management zone, a wetland, or the
CRGNSA special management area.

*(e) Installation or removal of a portable water crossing
structure where such installation does not take place within
the shoreline area of a Type ((+Water)) S water and does not
involve disturbance of the beds or banks of any waters.

*(f) Initial installation and replacement of relief culverts
and other drainage control facilities not requiring a hydraulic
permit.

(2) Rocking an existing road.

(h) Loading and hauling timber from landings or decks.

(i) Precommercial thinning and pruning, if not within the
CRGNSA special management area.

(j) Tree planting and seeding.

(k) Cutting and/or removal of less than 5,000 board feet
of timber (including live, dead and down material) for per-
sonal use (i.e., firewood, fence posts, etc.) in any 12-month
period, if not within the CRGNSA special management area.

(1) Emergency fire control and suppression.

(m) Slash burning pursuant to a burning permit (RCW
76.04.205).

*(n) Other slash control and site preparation not involv-
ing either off-road use of tractors on slopes exceeding 40 per-
cent or off-road use of tractors within the shorelines of a Type
((+-Water)) S water, the riparian management zone of any
(Fype-2-or-3-Water,-or-the-ordinary-high-water-mark-of-&
Fype-4—Water;)) type water, a wetland management zone, a
wetland, or the CRGNSA special management area.

*(0) Ground application of chemicals, if not within the
CRGNSA special management area. (See WAC 222-38-020
and 222-38-030.)

*(p) Aerial application of chemicals (except insecti-
cides), outside of the CRGNSA special management area
when applied to not more than 40 contiguous acres if the
application is part of a combined or cooperative project with
another landowner and where the application does not take
place within 100 feet of lands used for farming, or within 200
feet of a residence, unless such farmland or residence is
owned by the forest landowner. Provisions of chapter 222-38
WAC shall apply.

(q) Forestry research studies and evaluation tests by an
established research organization.

(r) Any of the following if none of the operation or limits
of construction takes place within the shoreline area of a
Type ((FWater)) S water or the riparian management zone of
a Type ((Z-e=3-Water)) F_water, ((the-erdinary-high-water
mark-efa—Fype-4Water-or-flowing Fype-5-Water)) bankfuil
width of a Type N water, or within the CRGNSA special
management area and the operation does not involve off-road
use of tractor or wheeled skidding systems on a sideslope of
greater than 40 percent:

(i) Any forest practices within the boundaries of existing
golf courses.

(ii) Any forest practices within the boundaries of existing
cemeteries which are approved by the cemetery board.

(iii) Any forest practices involving a single landowner
where contiguous ownership is less than two acres in size.

(s) Removal of beaver structures from culverts on active
and inactive roads. A hydraulics project approval from the
Washington department of fish and wildlife may be required.
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(4) "Class IL." Certain forest practices have been deter-
mined to have a less than ordinary potential to damage a pub-
lic resource and may be conducted as Class II forest prac-
tices: Provided, That no forest practice enumerated below
may be conducted as a Class II forest practice if the operation
requires a hydraulic project approval (RCW 75.20.100) or is
within a "shorelines of the state,” or involves a bond in lieu of
landowners signature (other than renewals) or is a multivear
permit. Such forest practices require an application. No forest
practice enumerated below may be conducted as a "Class II"
forest practice if it takes place on lands platted after January
1, 1960, or on lands being converted to another use. Such for-
est practices require a Class IV application. Class II forest
practices are the following:

(a) Renewal of a prior Class II notification where no
change in the nature and extent of the forest practices is
required under rules effective at the time of renewal.

(b) Renewal of a previously approved Class III or IV for-
est practice application where:

(i) No modification of the uncompleted operation is pro-
posed;

(i) No notices to comply, stop work orders or other
enforcement actions are outstanding with respect to the prior
application; and

(iii) No change in the nature and extent of the forest prac-
tice is required under rules effective at the time of renewal.

*(c) Any of the following if none of the operation or lim-
its of construction takes place within the riparian manage-
ment zone of a Type 2 or 3 Water, within the ordinary high-

- water mark of a Type 4 Water, within a wetland management

zone, within a wetland, or within the CRGNSA special man-
agement area:

(1) Construction of advance fire trails.

(i1) Opening a new pit of, or extending an existing pit by,
less than 1 acre.

*(d) Any of the following if none of the operation or lim-

its of construction takes place within ((the-riparian-manage-
ment-zone-of-aType-2-or- 3 Water—within-the-ordinary high-
water-marcof-a-Type-4-Water)) 200 feet of the bankfull width

of any typed waters, within a wetland management zone or
within a wetland; and if none of the operations involve off-
road use of tractor or wheeled skidding systems on a sides-
lope of greater than 40 percent:

Salvage of logging residue.

*(e) Any of the following if none of the operation or lim-
its of construction takes place within the riparian manage-
ment zone of ((aFype-2-or3-Water-within-the-ordinary-high-
watermarlcofaTFype-4-—Water)) any typed water, within a

wetland management zone, within a wetland, or within the
CRGNSA special management area, and if none of the oper-
ations involve off-road use of tractor or wheeled skidding
systems on a sideslope of greater than 40 percent, and if none
of the operations are located on lands with a likelihood of
future conversion (see WAC 222-16-060):

(i) West of the Cascade summit, partial cutting of 40 per-
cent or less of the live timber volume.

(ii) East of the Cascade summit, partial cutting of 5,000
board feet per acre or less.
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(iit) Salvage of dead, down, or dying timber if less than
40 percent of the total timber volume is removed in any 12-
month period.

(iv) Any harvest on less than 40 acres.
(v) Construction of ((600 or more feet of)) roads_outside
areas of high surface erosion, unstable areas and hydric soils,

provided that the department shall be notified at least 2 busi-
ness days before commencement of the construction.

(5) "Class IIL." Forest practices not listed under Classes
IV, I or Il above are "Class III" forest practices. Among Class
III forest practices are the following:

(a) Those requiring hydraulic project approval (RCW
75.20.100).

*(b) Those within the shorelines of the state other than
those in a Class I forest practice.

*(c) Aerial application of insecticides, except where
classified as a Class IV forest practice.

*(d) Aerial application of chemicals (except insecti-
cides), except where classified as Class I or IV forest prac-
tices.

*(e) Harvest or salvage of timber except where classed
as Class I, IT or IV forest practices.

*(®) All road construction and reconstruction except as
listed in Classes I, IT and IV forest practices.

(g) Opening of new pits or extensions of existing pits
over | acre.

*(h) Road maintenance involving:

(i) Replacement of bridges or culverts across (Fype+:-2;
3-er-flowing-Type-4-Waters)) any typed waters; or

(ii) Movement of material that has a direct potential for

entering ((Fype+-2;-3-er-flowtngType4-Waters)) any typed

waters or Type A or B Wetlands.

(i) Operations involving an applicant's bond in lieu of a
landowner's signature.

() Site preparation or slash abatement not listed in
Classes I or IV forest practices.

(k) Harvesting, road construction, site preparation or
aerial application of pesticides on lands which contain cul-
tural, historic or archaeological resources which, at the time
the application or notification is filed, are:

(i) On or are eligible for listing on the National Register
of Historic Places; or

(ii) Have been identified to the department as being of
interest to an affected Indian tribe.

() Harvesting exceeding 19 acres in a designated diffi-
cult regeneration area.

{m) Utilization of an alternate plan. See WAC 222-12-
040.

*(n) Any filling of wetlands, except where classified as
Class IV forest practices.

*(0) Multiyear permits.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in cerain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 98-07-047,
filed 3/13/98, effective 5/1/98)

WAC 222-20-010 Applications and notifications—
Policy. (1) No Class II, III or IV forest practices shall be
commenced or continued unless the department has received
a notification for Class II forest practices, or approved an
application for Class III or IV forest practices pursuant to the
act. Where the time limit for the department to act on the
application has expired, and none of the conditions in WAC
222-20-020(1) exist, the operation may commence. (NOTE:
OTHER LAWS AND REGULATIONS AND/OR PERMIT REQUIRE-
MENTS MAY APPLY. SEE CHAPTER 222-50 WAC.)

(2) The department shall prescribe the form and con-
tents of the notification and application, which shall specify
what information is needed for a notification, and the infor-
mation required for the department to approve or disapprove
the application.

(3) Applications and notifications for operations not
converting to another use shall be signed by the landowner,
the timber owner and the operator, or the operator and
accompanied by a consent form signed by the timber owner
and the landowner. A consent form may be another document
if it is signed by the landowner(s) and it contains a statement
acknowledging that he/she is familiar with the Forest Prac-
tices Act, including the provisions dealing with conversion to
another use (RCW 76.09.060(3)). Where the application is
not signed by the landowner, the department shall, provided
all the other requirements contained in chapter 222-20 WAC
are met, approve the application without the signature of the
landowner if:

(a) The operator or timber owner provides legal evidence
of timber rights, ownership, or other legal rights;

(b) The timber owner or operator posts a bond, in an
amount determined by and a form acceptable to the depart-
ment, securing compliance with the requirements of the for-
est practices regulations; and

(c) The operator or timber owner provides evidence of
reasonably advance notification to the landowner of the pro-
posed forest practice and that the landowner has been
requested to sign the application, a copy of which has been
made available to the landowner: Provided, That in lieu of
such evidence the applicant may submit a sworn statement
indicating inability to locate the landowner after a reasonable
good faith attempt to locate and notify the landowner of the
proposed forest practice.

(4) Where an application for a conversion is not signed
by the landowner or accompanied by a consent form, as out-
lined in subsection (3) of this section, the department shall
not approve the application. Applications and notifications
for the development or maintenance of utility rights of way
shall not be considered to be conversions.

(5) Transfer of the approved application or notification
to a new landowner, timber owner or operator requires writ-
ten notice by the original landowner or applicant to the
department and should include the original application or
notification number. This written notice shall be in a form
acceptable to the department and shall contain an affirmation
signed by the new landowner, timber owner, or operator, as
applicable, that he/she agrees to be bound by all conditions
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on the approved application or notification. In the case of a
transfer of an application previously approved without the
landowner's signature the new timber owner or operator must
submit a bond securing compliance with the requirements of
the forest practices regulations as determined necessary by
the department. If an application or notification ((indieates
that-the-tandowner-or-timberowneris-alse)) has been signed
by the operator, ((eran-operatorsizred-the-applieation;)) then
no notice need be given regarding any change in subcontrac-
tors or similar independent contractors working under the
supervision of the operator of record. Operations on an
a ved application/notification mmence until th
name of the operator is known and the written notice has been
provided to the department.

(6) Applications and notifications must be delivered to
the department at the appropriate region office. Delivery
should be in person or by registered or certified mail.

(7) Applications and notifications shall be considered
received on the date and time shown on any registered or cer-
tified mail receipt, or the written receipt given at the time of
personal delivery, or at the time of receipt by general mail
delivery. Applications or notifications that are not complete,
or are inaccurate will not be considered officially received
until the applicant furnishes the necessary information to
complete the application. A review statement from the U.S.
Forest Service that evaluates compliance of the forest prac-
tices with the CRGNSA special management area guidelines
is necessary information for an application or notification
within the CRGNSA special management area. The review
statement requirement shall be waived if the applicant can
demonstrate the U.S. Forest Service received a complete plan
application and failed to act within 45 days. An environmen-
tal checklist (WAC 197-11-315) is necessary information for
all Class IV applications. A local government entity clearing
and/or grading permit is necessary information for all Class
IV applications on lands that will be converted to a use other
than commercial timber production or on lands which have
been platted after January 1, 1960, if the local government
entity has jurisdiction and has an ordinance requiring such
permit. If a notification or application is delivered in person
to the department by the operator or the operator's authorized
agent, the department shall immediately provide a dated
receipt. In all other cases, the department shall immediately
mail a dated receipt to the applicant.

NEW SECTION

WAC 222-20-015 Multiyear permits. *(1) Where a
watershed analysis has been completed for a WAU under
WAC 222-22 a landowner(s) may apply for a five-year per-
mit, The application for this permit must contain the pro-
posed forest practices for the landowner over the five year
period. The application must also identify if the proposed
forest practices are within areas of resource sensitivity and, if
so, what prescriptions will be used in these areas. Once the
permit expires, a new application may not be applied for until
the five-year review of the watershed analysis has been com-
pleted.

*(2) Where a landowner has submitted a road mainte-
nance and abandonment plan that involves forest practices
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that are more than Class I activities that require an application
or notification, that plan may be considered an application for
a multiyear permit where the schedule for implementing the
road maintenance and abandonment is longer than two years,
but does not exceed five years. The forest practices such as
replacement of culverts, reconstruction of roads and aban-
donment need to be in adequate detail to review for protec-
tion of public resources.

AMENDATORY SECTION (Amending WSR 87-23-036,
filed 11/16/87, effective 1/1/88)

WAC 222-20-020 Application time limits. (1) A prop-
erly completed application shall be approved, conditioned
or disapproved within 30 calendar days for Class III and
Class IV forest practices, except:

(a) To the extent the department is prohibited from
approving the application by the act.

(b) For "Class IV" applications when the department or
the lead agency has determined that a detailed environmental
statement must be made, the application must be approved,
conditioned or disapproved within 60 days, unless the com-
missioner of public lands promulgates a formal order specify-
ing a later date for completion of the detailed environmental
statement and final action on the application. At least 10 days
before promulgation of such an order extending the time, the
applicant shall be given written notice that the department is
requesting such extension; giving the reasons the process
cannot be completed within such period; and stating that the
applicant may comment in writing to the commissioner of
public lands or obtain an informal conference with the
department regarding the proposed extension.

(¢) When they involve lands platted after January 1,
1960, or lands to be converted, the applicable time limit shall
be no less than 14 business days from transmittal to the
county unless the county has waived its right to object or has
consented to approval of the application.

(2) Unless the county has waived its rights under the act
or consents to approval, the department shall not approve an
application involving lands platted after January 1, 1960, in
the process of being platted or proposed to be converted to
another use until at least 14 business days from the date of
transmittal to the county.

(3) Where a neotification is submitted for operations
which the department determines involve Class III or IV for-
est practices, the department shall issue a stop work order or
take other appropriate action. If the operations were other-
wise in compliance with the act and forest practices regula-
tions, no penalty should be imposed for those operations
which occurred prior to the enforcement action: Provided,
That no damage to a public resource resulted from such oper-
ations, and the operations commenced more than 5 days from
receipt by the department of the notification.

(4) If the department fails to approve or disapprove an
application or any portion thereof within the applicable time
limit, the application shall be deemed approved and the oper-
ation may commence: Provided, That this provision shall not
apply where:

(a) The county objects and the application involves lands
platted after January 1, 1960, or lands to be converted where
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the county's right of objection is 14 business days which may
be longer than the approval time limit.

(b) The department is prohibited from approving the
application by the act.

(c) Compliance with the State Environmental Policy Act
requires additional time.

(5) If seasonal field conditions prevent the department
from being able to properly evaluate the application, the
department may disapprove the application until field condi-
tions allow for an on-site review.

*(6) Multivear permits will be approved, conditioned

di v — Vi .
cation.

AMENDATORY SECTION (Amending Order 263, filed
6/16/76)

WAC 222-20- 070 Emergency forest practlces plan.
his exe ion i c-
- ol

upon ((Ne)) no prior notification or application shall be
required for emergency forest practices necessitated by and
commenced during or immediately after fire, flood, wind-
storm, earthquake, structural failure or other catastrophic
event. Within 48 hours after commencement of such practice,
the operator shall submit an application or notification to the
department with an explanation why emergency action was
necessary. Such emergency forest practices are subject to

these regulations: The general practices shall identify how

the operator will take reasonable action to minimize damage
to forest lands, timber or public resources from the direct or
indirect effects of the catastrophic event and: Provided fur-
ther, The operator shall comply with any requirements of a
notice to comply or stop work order as if conducted pursuant

to an approvcd appllcatlon This Qlan will be included in the

annual basns at the reguest of the dcgartmcnt

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-22-010 Policy. *(1) Public resources may be
adversely affected by the interaction of two or more forest
practices. The purpose of this rule is to address these cumula-
tive effects of forest practices on the public resources of fish,
water, including nonfish bjota and capital improvements of
the state or its political subdivisions. The long-term objective
of this rule is to protect and restore these public resources and
the productive capacity of fish habitat adversely affected by
forest practices while maintaining a viable forest products
industry. The board intends that this be accomplished through
prescriptions designed to protect and ((aHew-the-reeevery
of)) recover fish, water, and capital improvements of the state
or its political subdivisions, through enforcement against
noncompliance of the forest practice rules in this Title 222
WAUC, and through ((veluntary)) mitigation measures. This
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system also ((ellews-for)) in some cases requires monitoring,
subsequent watershed analysis, and adaptive management.

*(2) Adaptive management in a watershed analysis pro-
cess requires advances in technology and cooperation among
resource managers. The board finds that it is appropriate to
promulgate rules to address certain cumulative effects by
means of the watershed analysis system, while recognizing
the pioneering nature of this system and the need to monitor
its success in predicting and preventing adverse change to
fish, water, and capital improvements of the state and its
political subdivisions. :

*(3) Many factors other than forest practices can have a
significant effect on the condition of fish, water, and capital
improvements of the state or its political subdivisions. Non-
forest practice contributions to cumulative effects should be
addressed by the appropriate jurisdictional authorities. When
a watershed analysis identifies a potential adverse effect on
fish, water, and capital improvements of the state or its polit-
ical subdivisions from activities that are not regulated under
chapter 76.09 RCW, the department should notify any gov-
ernmental agency or Indian tribe having jurisdiction over
those activities.

*(4) The rules in this chapter set forth a system for iden-
tifying the probability of change and the likelihood of this
change adversely affecting specific characteristics of fish,
water, and capital improvements of the state or its political
subdivisions, and for using forest management prescriptions
to avoid or minimize significant adverse effects from forest
practices. The rules in this chapter are in addition to, and do
not take the place of, the other forest practices rules in this
Title 222 WAC.

*(5) These rules are intended to be applied and should be
construed in such a manner as to minimize the delay associ-
ated with the review of individual forest practice applications
and notifications by increasing the predictability of the pro-
cess and the appropriate management response.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-22-030 Qualification of watershed
resource analysts, specialists, and field managers. *(1)
. The department shall set the minimum qualifications for ana-
lysts participating in level 1 assessments conducted under
WAC 222-22-050, for specialists participating in level 2
assessments conducted under WAC 222-22-060, and for field
managers participating in recommendation of prescriptions
under WAC 222-22-070. The minimum qualifications shall
be specific for the disciplines needed to participate in level 1
and level 2 assessments and in the recommendations of pre-
scriptions, and shall include, at a minimum, formal education
in the relevant discipline and field experience. Minimum
qualifications for analysts participating in level 2 assessments
should typically include a graduate degree in the relevant dis-
cipline.

*(2) The department shall coordinate with relevant state
and federal agencies, affected Indian tribes, forest land own-
ers, local government entities, and the public to seek and uti-
lize available qualified expertise to participate in watershed
analysis.
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*(3) Qualified analysts, specialists, and field managers
shall, while and only for the purpose of conducting a water-
shed analysis or monitoring in a WAU, be duly authorized
representatives of the department for the purposes of RCW
76.09.150 making watershed analysis a public process.

*(4) An individual may qualify in more than one science
or management skill. Qualification under subsection (1) of
this section shall be effective for 5 years. When a qualifica-
tion expires, a person requesting requalification shall meet
the criteria in effect at the time of requalification.

*(5) The department shall provide and coordinate train-
ing for, maintain a register of, and monitor the performance
of qualified analysts, specialists, and field managers by
region. The department shall disqualify analysts, specialists,
and field managers who fail to meet the levels of performance
required by the qualification standards.

NEW SECTION

WAC 222-22-035 Watershed screening. The depart-
ment or a landowner that owns ten percent of the nonfederal
forest land in a WAU will screen each WAU to determine if
watershed analysis is required and whether a level 1 assess-
ment or level 2 assessment is required. The screen will be
developed in consultation with TFW, with objective of deter-
mining which WAUSs may require additional environmental
protection where the standard rules are not adequate to pro-
tect public resources.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-22-040 Watershed prioritization. (1) The
department shall determine, by region, the order in which it
will analyze WAUSs that require watershed analysis (W
222-22-035). The department shall cooperate with the depart-
ments of ecology, fish and wildlife, affected Indian tribes,
forest land owners, and the public in setting priorities. In set-
ting priorities or reprioritizing WAUs, the department shall
consider the availability of participation and assistance that
may be provided by affected Indian tribes and local govern-
ment entities.

*(2) Except as set forth in subsection (3) of this section,
the department shall undertake a watershed analysis on each
WAU, in the order established under subsection (1) of this
section.

*(3) The owner or owners of ten percent or more of the
nonfederal forest land acreage in a WAU may notify the
department in writing that the owner or owners intend to con-
duct a level 1 assessment, level 2 assessment, or both, and the
prescription recommendation process on the W AU under this
chapter at their own expense. The notice shall identify the
teams proposed to conduct the watershed analysis, which
shall be comprised of individuals qualified by the department
pursuant to WAC 222-22-030. The department shall
promptly notify any owner or owners sending notice under
this subsection if any member of the designated teams is not
so qualified. Within 30 days of delivering a notice to the
department under this subsection, the forest land owner or
owners shall begin the level | assessment under WAC 222-
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22-050 or, at its option, the level 2 assessment under WAC
222-22-060. An approved forest land owner team shall, while
and only for the purposes of conducting a watershed analysis
in a WAU, be a duly authorized representative of the depart-
ment for the purposes of RCW 76.09.150. The board encour-
ages forest land owners conducting assessments under this
chapter to include available, qualified expertise from state
and federal agencies, affected Indian tribes, forest land own-
ers, local government entities, and the public.

*(4) Before beginning an analysis in a WAU, the depart-
ment or the forest land owner conducting the analysis shall
provide reasonable notice, including notice by regular United
States mail where names and addresses have been provided
to the department, to all forest land owners in the WAU, and
to affected Indian tribes. The department or the forest land
owner shall provide reasonable notice to the public and to
state, federal, and local government entities, by, among other
things, posting the notice conspicuously in the office of the
departmental region containing the WAU. The notice shall be
in a form designated by the department and give notice that
an analysis is being conducted, by whose team, the time
period of the analysis, and the dates and locations in which
the draft analysis will be available for review and comment.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-22-050 Level 1 watershed resource assess-
ment. *(1) To begin a watershed resource analysis on a
WAU, the department shall assemble a level 1 assessment
team consisting of analysts qualified under WAC 222-22-
030(1). A forest land owner or owners acting under WAC
222-22-040(3) may assemble a level 1 assessment team con-
sisting of analysts qualified under WAC 222-22-030(1) or, at
its option, may begin the analysis under WAC 222-22-060.
Each level 1 team shall include persons qualified in the disci-
plines indicated as necessary in the methodology, and should
generally include persons qualified in:

(a) Forestry;

(b) Forest hydrology;

(c) Forest soil science or geology;

(d) Fisheries science; and

(e) Geomorphology.

Any owner, and any cooperating group of owners, of ten
percent or more of the nonfederal forest land acreage in the
WAU and any affected Indian tribe shall be entitled to
include one qualified individual to participate on the team at
its own expense.

*(2) The level 1 team shall perform an inventory of the
WAU utilizing the methodology, indices of resource condi-
tion, and checklists set forth in the manual in accordance with
the following:

(a) The team shall survey the WAU for fish, water, and
capital improvements of the state or its political subdivisions
and shall display their location on a map of the WAU. The
team shall determine the current condition of the resource
characteristics of these resources, shall classify their condi-
tion as "good," "fair,” or "poor," and shall display this infor-
mation on the map of the WAU. The criteria used to deter-
mine current resource conditions shall include indices of
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resource condition, in addition to such other criteria as may
be included in the manual. The indices will include two lev-
els, which will distinguish between good, fair, and poor con-
ditions.

(b) The team shall assess the likelihood that identified
watershed processes in a given physical location will be
adversely changed by one forest practice or by cumulative
effects and that, as a result, a material amount of water, wood,
sediment, or energy (e.g., affecting temperature) will be
delivered to fish, water, or capital improvements of the state
or its political subdivisions. (This process is referred to in this
chapter as "adverse change and deliverability.") (For exam-
ple, the team will address the likelihood that road construc-
tion will result in mass wasting and a slide that will in turn
reach a stream.) The team shall rate this likelihood of adverse
change and deliverability as "high," "medium," "low,"” or
"indeterminate.” Those likelihoods rated high, medium, or
indeterminate shall be displayed on the map of the WAU.

(c) For each instance of high, medium, or indeterminate
likelihood of adverse change and deliverability identified
under (b) of this subsection, the team shall assess the vulner-
ability of potentially affected resource characteristics. Crite-
ria for resource vulnerability shall include indices of resource
condition as described in (a) of this subsection and quantita-
tive means to assess the likelihood of material adverse effects
to resource characteristics caused by forest practices. (For
example, the team will assess the potential damage that
increased sediment caused by a slide reaching a stream will
cause to salmon spawning habitat that is already in fair or
poor condition.) The team shall rate this vulnerability "high,"
“medium," "low," or "indeterminate” and shall display those
vulnerabilities on the map of the WAU. If there are no other
criteria in the manual to assess vulnerability at the time of the
assessment, current resource condition shall be used, with
good condition equivalent to low vulnerability, fair condition
equivalent to medium vulnerability, and poor condition
equivalent to high vulnerability.

(d) The team shall identify as areas of resource sensitiv-
ity, as provided in table 1 of this section, the locations in
which a management response is required under WAC 222-
22-070(3) because, as a result of one forest practice or of
cumulative effects, there is a combination of a high, medium,
or indeterminate likelihood of adverse change and deliver-
ability under (b) of this subsection and a low, medium, high,
or indeterminate vulnerability of resource characteristics
under (¢) of this subsection:

Table 1

Areas of Resource Sensitivity and Management Response

Likelihood of Adverse Change and Deliverability

Low Medium High
Low Standard | Standard Response:
rules rules Prevent or
avoid
Vulnerability | Medium | Standard | Response: | Response:
rules Minimize Prevent or
avoid
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High Standard | Response: | Response:
rules Prevent or | Prevent or
avoid avoid

The team shall display the areas of resource sensitivity
on the map of the WAU.

(e) The decision criteria used to determine low, medium,
and high likelihood of adverse change and deliverability shall
be as set forth in the manual. A low designation generally
means there is minimal likelihood that there will be adverse
change and deliverability. A medium designation generally
means there is a significant likelihood that there will be
adverse change and deliverability. A high designation gener-
ally means that adverse change and deliverability is more
likely than not with a reasonable degree of confidence. Any
areas identified as indeterminate in the level 1 assessment
shall be classified for the purposes of the level 1 assessment
as medium until a level 2 assessment is done on the WAU
under WAC 222-22-060, during which the uncertainties shall
be resolved. ]

(f) The team shall prepare a causal mechanism report
regarding the relationships of each process identified in (b)
and (c) of this subsection. The report shall demonstrate that
the team's determinations were made in accordance with the
manual. If, in the course of conducting a level 1 assessment,
the team identifies areas in which voluntary corrective action
will significantly reduce the likelihood of material, adverse
effects to the condition of a resource characteristic, the team
shall include this information in the report, and the depart-
ment shall convey this information to the applicable land
owner.

*(3) ((WHthin21-days-ef mailing-notice-urder WAC222-
22-040(4)the)) The level 1 team shall submit to the depart-
ment its draft level 1 assessment, which shall consist of the
map of the WAU marked as set forth in this section and the
causal mechanism report proposed under subsection (2)(f) of
this section. If the level 1 team is unable to agree as to one or
more resource sensitivities or potential resource sensitivities,
or the causal mechanism report, alternative designations and
_an explanation therefor shall be included in the draft assess-
ment. Where the draft level 1 assessment delivered to the
department contains alternative designations, the department
shall within 21 days of the receipt of the draft level 1 assess-
ment make its best determination and approve that option
which it concludes most accurately reflects the proper appli-
cation of the methodologies, indices of resource condition,
and checklists set forth in the manual.

*(4) If the level | assessment contains any areas in which
the likelihood of adverse change and deliverability or
resource vulnerability are identified as indeterminate under
this section or if the level 1 methodology recommends it, the
department shall assemble a level 2 assessment team under
WAC 222-22-060 to resolve the uncertainties in the assess-
ment, unless a forest land owner acting under WAC 222-22-
040(3) has conducted a level 2 assessment on the WAU.,

*(5) Pending the completion of the level 2 assessment, if
any, on the WAU, the department shall select interim pre-
scriptions using the process and standards described in WAC
222-22-070 (1), (2), and (3) and 222-22-080(3) and shall
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apply them to applications and notifications as provided in
WAC 222-22-090 (1) and (2). Before submitting recom-
mended interim prescriptions to the department, the field
managers' team under WAC 222-22-070(1) shall review the
recommended prescriptions with available representatives of
the jurisdictional management authorities of the fish, water,
and capital improvements of the state or its political subdivi-
sions in the WAU, including, but not limited to, the depart-
ments of fish and wildlife, ecology, and affected Indian
tribes.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-22-060 Level 2 watershed resource assess-
ment. *(1) The department, or forest land owner acting under
WAC 222-22-040(3), may assemble a level 2 assessment
team either, in the case of a forest land owner, to begin a
watershed analysis or to review the level 1 assessment on a
WAU. The level 2 team shall consist of specialists qualified
under WAC 222-22-030(1). Each level 2 team shall include
persons qualified in the disciplines indicated as necessary in
the methodology, and should generally include persons qual-
ified in:

(a) Forestry;

(b) Forest hydrology;

(c) Forest soil science or geology;

(d) Fisheries science; and

(e) Geomorphology.

Any owner, and any cooperating group of owners, of ten
percent or more of the nonfederal forest land acreage in the
WAU and any affected Indian tribe shall be entitled to desig-
nate one qualified member of the team at its own expense.

*(2) The level 2 team shall perform an assessment of the
WAU utilizing the methodology, indices of resource condi-

tion, and checklist set forth in the manual in accordance with -

the following:

(a) If a level 1 assessment has not been conducted under
WAC 222-22-050, the assessment team shall complete the
tasks required under WAC 222-22-050(2), except that the
level 2 team shall not rate any likelihood of adverse change
and deliverability or resource vulnerability as indeterminate.

(b) If the level 2 team has been assembled to review a
level 1 assessment, the level 2 team shall, notwithstanding its
optional review of all or part of the level 1 assessment, review
each likelihood of adverse change and deliverability and
resource vulnerability rated as indeterminate and shall revise
each indeterminate rating to low, medium, or high and shall
revise the map of the WAU accordingly.

*(3) ((Wthin-60-days-of- mailing-notice-under WAC 222
22-045¢H -lme‘ ;'. n;egxs’hed E“lel’”.s h.Eg"'S] nl; 2" fevel2

-the)) The level

2 team shall submit to the department its draft level 2 assess-
ment, which shall consist of the map of the WAU and the
causal mechanism report.

*(4) The level 2 team shall endeavor to produce a con-
sensus report. If the level 2 team is unable to agree as to one
or more areas of resource sensitivity or the casual mechanism
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report, alternative designations and an explanation therefor
shall be included in the draft assessment. Where the draft
level 2 assessment delivered to the department contains alter-
native designations or reports, the department shall within 30
days of the receipt of the draft level 2 assessment make its
best determination and approve that option which it con-
cludes most accurately reflects the proper application of the
methodologies, indices of resource condition, and checklists
set forth in the manual.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 222-22-065 Review of assessments. After the
assessment is complete, a review of the assessment will be
coordinated by the department, to ascertain if the assessment
met the intent of the manual. If the assessment is not ade-
quate, then the issues must be resolved before the field man-
agers team begins.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-22-070 Prescription recommendation. *(1)
For each WAU for which a watershed analysis is undertaken,
the department, or forest land owner acting under WAC 222-
22-040(3), shall assemble a team of field managers qualified

- under WAC 222-22-030(1). The team shall include persons

qualified in the disciplines indicated as necessary in the
methodology, and shall generally include persons qualified
in:

(a) Forest resource management;

(b) Forest harvest and road systems engmeermg,

(c) Forest hydrology; and

(d) Fisheries science or management.

Any owner, and any cooperating group of owners, of ten
percent or more of the nonfederal forest land acreage in the
WAU and any affected Indian tribe shall be entitled to
include one qualified individual to participate on the team at
its own expense.

*(2) Each forest land owner in a WAU shall have the
right to submit to the department or the forest land owner
conducting the watershed analysis prescriptions for areas of
resource sensitivity on its land. If these prescriptions are
received within the time period described in subsection (4) of
this section, they shall be considered for inclusion in the
watershed analysis.

*(3) For each identified area of resource sensitivity, the
field managers' team shall, in consultation with the level 1
and level 2 teams, if any, select and recommend to the depart-
ment prescriptions. These prescriptions shall be reasonably
designed to minimize, or to prevent or avoid, as set forth in
table 1 in WAC 222-22-050 (2)(d), the likelihood of adverse
change and deliverability that has the potential to cause a
material, adverse effect to resource characteristics in accor-
dance with the following:

(a) The prescriptions shall be designed to provide forest
land owners and operators with as much flexibility as is rea-
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sonably possible while addressing the area of resource sensi- .
tivity. The prescriptions should, where appropriate, include,
but not be limited to, plans for road abandonment, orphaned
roads, and road maintenance and plans for applying prescrip-
tions to recognized land features identified in the WAU as
areas of resource sensitivity but not fully mapped;

(b) Each set of prescriptions shall provide for an option -
for an alternate plan under WAC 222-12-040, which the
applicant shows meets or exceeds the protection provided by
the other prescriptions approved for a given area of resource
sensitivity; and

(c) The regulation of forest practices and cumulative
effects under this chapter shall not require mitigation for
activities or events not regulated under chapter 76.09 RCW.
Any hazardous condition subject to forest practices identified
in a watershed analysis requiring corrective action shall be
referred to the department for consideration under RCW
76.09.300 et seq.

*(4) The field managers' team shall submit the recom-
mended prescnpuons to the department ((w-rthm%days-ef

22-050)). i agers' 0
recommendations within 30 days the prescriptions and any
ives wi rded d ment. -

ment will then have 30 days to develop the prescriptions.

NEW SECTION

WAC 222-22-075 Monitoring. To assure that prescrip-
tions will be effective, a monitoring plan shall be developed
to identify whether the prescriptions are effectively minimiz-
ing, preventing or avoiding, as set forth in table 1 in WAC
222-22-050 (2)(d), the likelihood of adverse change and
deliverability that has the potential to cause a material,
adverse effect to resource characteristics. The information
collected in this plan will be used to evaluate the watershed
analysis under WAC 222-22-090.

NEW SECTION

WAC 222-22-076 Restoration. As prescriptions are
developed, restoration opportunities will also be identified
and used to develop actions that can be prescribed for short-
term issues (i.e., such as large woody debris placement to
provide short-term function until recruitable wood is avail-
able).

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-22-090 Use and review of watershed anal-

ysis. (1) Where a watershed analysis has been completed for
a WAU under this chapter:

(a) Any landowner within the WAU may apply for five
; h .

watershed analysis prescription n_completion of th
five-year review of the assessment and prescriptions under
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of the permit.
(b) ((Ferest)) Nonfive vear forest practices applications

and notifications submitted to the department shall indicate
whether an area of resource sensitivity will be affected and, if
so, which prescription the operator, timber owner, or forest
land owner shall use in conducting the forest practice in the
area of resource sensitivity;

((é6)) (c) The department shall assist operators, timber
owners, and forest land owners in obtaining governmental
permits required for the prescription (see WAC 222-50-020
and 222-50-030);

((¢e))) (d) The department shall confirm that the pre-
scription selected under (a) of this subsection was one of the
prescriptions approved for the area of resource sensitivity
under WAC 222-22-080 and shall require the use of the pre-
scription; and

((¢))) (e) The department shall not further condition for-
est practice applications and notifications in an area of
resource sensitivity in a WAU where the applicant will use a
prescription contained in the watershed analysis nor shall the
department further condition forest practice applications and
notifications outside an area of resource sensitivity in a
WAU, except for reasons other than the watershed processes
and fish, water, and capital improvements of the state or its
political subdivisions analyzed in the watershed analysis in
the WAU, and except to correct mapping errors, misidentifi-
cation of soils, landforms, vegetation, or stream features, or
other similar factual errors.

*(2) Pending completion of a watershed analysis for a
WAU, the department shall process forest practices notifica-
tions and applications in accordance with the other chapters
of this title, except that applications and notifications
received for forest practices on a WAU after the date notice is
mailed under WAC 222-22-040(4) commencing a watershed
analysis on the WAU shall be conditioned to require compli-
ance with interim, draft, and final prescriptions, as available.
Processing and approval of applications and notifications
shall not be delayed by reason of review, approval, or appeal
of a watershed analysis.

*(3) The board encourages cooperative and voluntary
monitoring. Evaluation of resource conditions may be con-
ducted by qualified specialists, analysts, and field managers
as determined under WAC 222-22-030. Subsequent water-
shed analysis and management strategies in response to areas
where recovery is not occurring shall be conducted in accor-
dance with this chapter.

*(4) Where the condition of resource characteristics in a
WAU are fair or poor, the department shall evaluate the
effectiveness of the prescriptions applied under this chapter
to the WAU in providing for the protection and recovery of
the resource characteristic. If the department finds that the
prescriptions are not providing for such protection and recov-
ery over a period of 3 years, the department shall repeat the
watershed analysis in the WAU. Aside from the foregoing,
once a watershed analysis is completed on a WAU, it shall be
revised in whole or in part upon the earliest of the following
to occur:

(a) Five years after the date the watershed analysis is
final, if necessary;
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(b) The occurrence of a natural disaster having a material
adverse effect on the resource characteristics of the WAU;,

(c) Deterioration in the condition of a resource character-
istic in the WAU measured over a 12-month period or no
improvement in a resource characteristic in fair or poor con-
dition in the WAU measured over a 12-month period unless
the department determines, in cooperation with the depart-
ments of ecology, fish and wildlife, affected Indian tribes,
forest land owners, and the public, that a longer period is rea-
sonably necessary to allow the prescriptions selected to pro-
duce improvement; or

(d) The request of an owner of forest land in the WAU
which wishes to conduct a watershed analysis at its own
expense.

Revision of an approved watershed analysis shall be con-
ducted in accordance with the processes, methods, and stan-
dards set forth in this chapter, except that the revised water-
shed analysis shall be conducted only on the areas affected in
the case of revisions under (b) or (c) of this subsection, and
may be conducted on areas smaller than the entire WAU in
the case of revisions under (a) and (d) of this subsection. The
areas on which the watershed analysis revision is to be con-
ducted shall be determined by the department and clearly
delineated on a map before beginning the assessment revi-
sion. Forest practices shall be conditioned under the current
watershed analysis pending the completion of any revisions.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-24-010 Policy. *(1) A well designed,
located, constructed, and maintained system of forest roads is
essential to forest management and protection of the public
resources. Riparian areas contain some of the more produc-
tive conditions for growing timber, are heavily used by wild-
life and provide essential habitat for fish and wildlife and
essential functions in the protection of water quality. Wetland
areas serve several significant functions in addition to timber
production: Providing fish and wildlife habitat, protecting
water quality, moderating and preserving water quantity.
Wetlands may also contain unique or rare ecological systems.

*(2) All road and landing construction within wetlands
shall be conducted so that choices are made in the following
descending order of preference in order to assure that there is
no net loss of wetland functions:

(a) Avoid impacts by selecting the least environmentally
damaging landing location, road location and road length; or

(b) Minimize impacts by such things as reducing the sub-
grade width, fill acreage and spoil areas; or

(c) Restore affected areas by removing temporary fills or
road sections upon the completion of the project; or

(d) Reduce or eliminate impacts over time by preserving
or maintaining areas; or

(e) Replace affected areas by creating new wetlands or
enhancing existing wetlands at a minimum of a 2:1 ratio.

*(3) An accurate delineation of wetland boundaries shall
not be required under this section except where necessary to
determine acreage of road or landing construction which fills
or drains more than 0.5 acre of a wetland. Landowners are
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encouraged to voluntarily increase wetland acreage and func-
tions over the long-term.

*(4) Extra protection is required during road construc-
tion and maintenance to protect these resources and timber
growing potential. Landowners and fisheries and wildlife
managers are encouraged to cooperate to develop road man-
agement and abandonment plans. Landowners are further
encouraged to cooperate in sharing roads to minimize road
mileage and avoid duplicative road construction.

*(5) This section covers the location, design, construc-
tion, maintenance and abandonment of forest roads, bridges,
stream crossings, quarries, borrow pits, and disposal sites
used for forest road construction and is intended to assist
landowners in proper road planning, construction and main-
tenance so as to protect public resources.

(Note: Other laws and regulations and/or permit requirements may
apply. See chapter 222-50 WAC.)

AMENDATORY SECTION (Amending WSR 92-15-011,
filed 7/2/92, effective 8/2/92)

WAC 222-24- 020 Road location and design. The
o) ement practices for
locating and designing a road.

(1) ((Fit-the)) Design road systems to the topography so
that a minimum of alterations to the natural features will
occur.

*(2) Roads are not to be constructed in bogs.

*(3) All roads should be outsloped with appropriate sur-

f drai ri ed wi drainage manage lan
addressing sedimentation delivery with adequate cross
di drivable dips. relief culv water bars

diversion ditches, or other such structures demonstrated to be
equally effective.

*(4) Minimize roads along or within narrow canyons,
riparian management zones, wetlands and wetland manage-
ment zones.

(a) ((Exeept—where—erossings—are—reeessary—+)) Roads
shall not be located within natural drainage channels and
riparian management zones when there would be substantial
loss or damage to wildlife habitat unless the department has
determined that alternatives will cause greater damage to
public resources.

(b) Roads shall not be located in wetlands when there
would be substantial loss or damage to wetland functions or
acreage unless the department has determined that alterna-
tives will cause greater damage to public resources.

(c) Approximate determination of wetland boundaries
shall be required for the purpose of avoidance during design
and construction of roads. ((Eandewners-should-attempt-to

. " l it} d

wetlands:)) Delineation shall be required to determine the
length of road ((eenstructed-withina)) affecting wetland
function in order to determine acreage when replacement by
substitution or enhancemiént of a wetland is required. The
requirement for accurate delineation shall be limited to the
area of the wetland proposed to be filled.

(263 Minimize-the-number-of stream-crossings:))

(24 Whenever-praetiealycross-streams-at right-angles
to-the-main-channel.))
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*(5) Permanent stream_crossing shall be minimized
based on sub-basin road sediment budgets. Stream crossings
shall minimize alterations to natural features. Culverts
located in typed waters shall be designed to prevent sediment
delivery.

(6) Avoid duplicative roads by keeping the total amount
of construction to a minimum. Use existing roads whenever
practical and avoid isolating patches of timber which, when
removed, may require unnecessary road construction.

(7) Avoid grade dips on approaches over bridges and
culverts. If grade dips are necessary, minimize the impact by
outsloping or constructing maintainable drainage dips to
route water off the road surface and onto the forest floor.

((266Y)) *(8) ((Where—feasibley)) ((d)) Do not locate
roads on ((exeessively)) steep or unstable slopes or ((erewn))
slide prone areas ((as-determined-by-the-department)). The
department shall determine whether slopes are unstable using
available soils information, or from evidence of geologically
recent slumps or slides ((er-where-thenatural-slope-execeeds
the-angle-of repose-for-theparticularsoil-typespresent)), or

by the presence of potentially unstable landforms such as
bedrock hollows. convergent headwalls, inner gorges. or

other steep slopes, or where springs or seeps may indicate
unstable conditions are present in or above the construction
site. Location of roads in such areas may be considered Class
IV-Special forest practices under WAC 222-16-050(d).

((Essentia}—)) Road construction ((wil—be—aecom-
plished)) may be permitted by end hauling, over hauling, or
other special road construction techniques unless the depart-
ment determines there is potential for damage to public
resources under WAC 222-16-050 (1)(e).

(9) Design or construct cut and fill slopes to the normal
angle of repose for the materials involved. or at a lesser angle
whenever practical.

(10) Relief drainage structures installed on forest roads
shall meet the following minimum specifications:

utslope with armored drjvable water
surface runoff.

(b) Insloped roads and ditches require relief drainage
structures —

i lv will be at least 18 inches in djameter or
equivalent with relief devices not to exceed 300 feet spacing
unless otherwise stated in a drainage management plan,

(ii) Be installed sloping toward the outside edge of the
road at a minimum gradient of 3 percent.

(i) Settlement ponds and relief drainage structures are
required within 80 feet of typed waters with the potential road
sediment delivery.

(11) Ditch diversion. Where roadside ditches slope
toward a Type S. F. or N water, or Type A or B Wetland for

than feet and otherwise w isch in e
stream or wetland, divert the ditchwater onto the forest floor
by relief culvert or other means at the first practical point.

illi ini ore acre of a wetlan
requires replacemen itution or enhancement of the
lost wetland functions at a minimum of a 2:1 ratio. See the

Board Manual, Replacement or substitution_should be of the
same type and in the same general location.

0 control
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. . shall ... .
lizing restricted haul periods or alternative drainage manage-
ment strategies, A haul route drainage management plan
minimizing sediment is required for partial or nonrestricted
haul,

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-24-030 Road construction. The board man-
ual contains best management practices for constructing
roads,

(1) Right of way timber. Merchantable right of way
timber shall be removed or decked in suitable locations
where the decks will not be covered by fill material or act as
support for the fill or embankment.

*(2) Debris burial. ((¢8))) In permanent road construc-
tion, do not bury:

((69)) (a) Loose stumps, logs or chunks containing more
than 5 cubic feet in the load-bearing portion of the road,
except as puncheon across wetlands or for culvert protection.

((&D)) (b) Any significant amount of organic debris
within the top 2 feet of the load-bearing portion of the road,
except as puncheon across wetlands or for culvert protection.

((64D)) (c) Excessive accumulation of debris or slash in
any part of the load-bearing portion of the road fill, except as
puncheon across wetlands or for culvert protection.

((éb)—lﬁ-ﬂae-eases—whemempefafy—fegds—afebeiﬂg-eeﬂ-

md—the;eaﬁer—wﬂ!—beamaeﬂve—er—&baﬂdenedfead-))

(3) Compact fills. During road construction, fills or
embankments shall be built up by layering. Each layer shall
be compacted by operating the tractor or other construction
equipment over the entire surface of the layer. Chemical
compacting agents may be used in accordance with WAC
222-38-020.

*(4) Stablllze soils. ((W-heﬂ—ﬁei-l—e*pesed—by—read-eeﬂ-

§Q |§ ggpggg by ggg ggnsgrugnon shall be scedcd wnth

grass, clover, or other ground cover, or be treated by erosion
control measures ((aeeeptable-to-the-department)) in the first
growing season. Avoid introduction of nonnative plant spe-
cies, as listed in the board manual, to wetlands and wetland
management zones.

*(5) Channel clearance. Clear stream channels and
ditches of all debris and slash generated during operations
prior to the removal of equipment from the vicinity, or the
winter season, whichever is first. Refer to the board manual
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(3 i uidelines for removal nd slash from
channels and ditches.

*(6) Drainage.

(a) All required outsloping ditches, ((eutverts)), stream
crossings, cross drains, drainage dips, water bars, and diver-
sion ditches shall be installed concurrently with the construc-
tion of the roadway.

(b) Uncompleted road construction to be left over the
winter season or other extended periods of time shall be
drained by outsloping or cross draining. Water bars and/or
dispersion ditches may also be used to minimize eroding of
the construction area and stream siltation. Water movement
within wetlands must be maintained.

*(7) Moisture conditions. Construction shall be accom-
plished when moisture and soil conditions are not likely to
result in excessive erosion and/or soil movement, so as to
avoid damage to public resources.

*(8) End haul/sidecasts. End haul or overhaul con-
struction is required where significant amounts of sidecast
material would rest below the ((58)) 100-year flood level of a
Type (:23e+4Water)) S, F, or N water, within the
boundary of a Type A or Type B Wetland or wetland man-
agement zones or where the department determines there is a
potential for mass soil failure from overloading on unstable
slopes or from erosion of side cast material causing damage
to the public resources.

*(9) Waste disposal. When spoil, waste and/or other
debris is generated during construction, this material shall be
deposited or wasted in suitable areas or locations and be gov-
erned by the following:

(a) Spoil or other debris shall be deposited above the 50-
year flood level of Type ((3525-3er4Waters)) S. F, or N
waters or in other locations so as to prevent damage to public
resources. The material shall be stabilized by erosion control
measures as necessary to prevent the material from entering
the waters.

(b) All spoils shall be located outside of Type A and
Type B Wetlands and their wetland management zones.
Spoils shall not be located within the boundaries of forested
wetlands without written approval of the department and
unless a less environmentally damaging location is unavail-
able. No spoil area greater than 0.5 acre in size shall be
allowed within wetlands.

(10) Disturbance avoidance for northern spotted
owls. Road construction, operation of heavy equipment and
blasting within a SOSEA boundary shall not be allowed
within 0.25 mile of a northern spotted owl site center between
March 1 and August 31, provided that, this restriction shall
not apply if:

(a) The landowner demonstrates that the owls are not
actively nesting during the current nesting season; or

(b) The forest practice is operating in compliance with a
plan or agreement developed for the protection of the north-
ern spotted owl under WAC 222-16-080 (6)(a), (e), or (f).

(11) Disturbance avoidance for marbled murrelets.

(a) Road construction and operation of heavy equipment
shall not be allowed within 0.25 mile of an occupied marbled
murrelet site during the daily peak activity periods within the
critical nesting season; and
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Proposed

[—]
[ =
2]
[—]
[~
[—1}
=
B




[——]
aded
[T}
[—]
[~
[—]
[~
(-

WSR 98-21-015

(b) Blasting shall not be allowed within 0.25 mile of an
occupied marbled murrelet site during the critical nesting
season.

(c) Provided that, these restrictions shall not apply if the
forest practice is operating in compliance with a plan or
agreement developed for the protection of the marbled mur-
relet under WAC 222-16-080 (6)(a) or (c).

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 92-15-011,
filed 7/2/92, effective 8/2/92)

_ WAC 222-24-035 Landing location and construction.
*(1) Landing location:

Locate landings to prevent damage to public resources.
Avoid excessive excavation and filling. Minimize placement
and size of landings within wetlands. Landings shall not be
located in Type A or B Wetlands or their wetland manage-
ment zones.

(2) Landing construction.

(a) Landings requiring sidecast or fill shall be no larger
than reasonably necessary for safe operation of the equip-
ment expected to be used.

(b) Where the average general slopes exceed 65 percent,
fill material used in construction of landings shall be free
from loose stumps and excessive accumulations of slash and
shall be mechanically compacted where necessary and prac-
tical in layers by tractor to prevent soil erosion and mass soil
movement. Chemical compacting agents may be used in
accordance with WAC 222-38-020.

*(c) Truck roads, skid trails, and fire trails shall be out-
sloped or cross drained uphill of landings and the water
diverted onto the forest floor away from the toe of any land-
ing fill.

*(d) Landings shall be sloped to minimize accumulation
of water on the landing.

*(e) Excavation material shall not be sidecast where
there is high potential for material to enter Type A or B Wet-
lands or wetland management zones or below the ((erdinary
high-water-mark)) bankfull width of any stream or the ((56))
100-year flood level of Type ((3-23-er-4-Water)) S, F. or N
water.

*(f) All spoils shall be located outside of Type A and
Type B Wetlands and their wetland management zones.
Spoils shall not be located within the boundaries of forested
wetlands without written approval of the department and
unless a less environmentally damaging location is unavail-
able. No spoil area greater than 0.5 acre in size shall be
allowed within wetlands.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)
WAC 222-24-040 Water crossing structures. *(1)

((Bridge-eonstruetion.)) All typed waters.
(a) Bridges are required for new or constructed crossings

of any ((Fype-ter2 Waters)) waters regularly used for recre-

ational boating.
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(b) ((Permanent—bridges—shall—neot—eenstriet—elearly

water-carrying-eapaeity-of the-drainage-strueture:

€))) One end of each new or reconstructed permanent
log or wood bridge shall be tied or firmly anchored if any of
the bridge structure is within 10 vertical feet of the ((58))
100-year flood level.

(¢ Execavation-for-bridgesplacement-of sills-or-abut-

into-the-stream-bed:))
*(2) Type S or F waters: In addition to applicable gen-

eral provision ve, installati e. and \

of water crossing structures in or across the bankfull width of
el j li u

222-110 and require a hydraulic project approval issued by

the department of fish and wildlife.

*(3) Type N waters - bridges: In addition to applicable
general provisions above, installation, maintenance, and
emoval ermanent bri i across the bankfull width
of Type N waters are subject to the following provisions:

Permanent bridges shall not constrict clearly defined
channels and shall be designed to pass the 100-vear flood, or
rid iat mbank d fills. and all poten-
tially inundated areas, shall be provided sufficient erosion
protection to withstand the 100-year flood.

(b) Excavation for and placement of the bridge founda-
ion and superstructure shall be located and acc lishe
from outside the bankfull width. This requirement may be
waived if i demonstr h ctivities may b
conducted in such a manner as to prevent damage to public
resources,

(c) Alteration or disturbance of the stream bank or bank
vegetation shal limite that necessary to construct the
project. _All disturbed areas must be stabilized and restored
accordi he recomme ule a rocedure
found in the board manual. This requirement may be modi-

ied or waived nt i luded by engineeri
or safety factors.
(d) Earthen embankments constructed for use as bridge

approaches shall be provided sufficient erosion protection to
withstal Q- d

(e) When earthen materials are used for bridge surfacing,

s of suffici i be j bov -
face material and prevent such surface material from falling
into the stream bed.

*4 ~ ition to applicabl
general provisions above, installation, maintenance, and
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val o anent culverts in or ac bankfull wi

of Type N waters are subject to the following provisions:
((Culvertinstalationt))
(a) All permanent culverts ((installed-in-forestroads-shalt

)) shall be designed to
pass the ((50)) 100-year flood, ((erthe+ead-shell-be-con-

age-strueture-)) The culvert associatd embankments and

ills, and all potentially inundated areas shall provide suffi-
cient erosion protection to withstand the 100-year flood.
Refer to "Recommended culvert sizes” in the forest practices
board manual for the size of permanent culverts recom-
mended for use in forest roads. If the department determines
that because of unstable slopes the culvert size shown on that
table is inadequate to protect public resources, it may require
culvert sizes in accordance with the nomograph (chart) con-
tained in the forest practices board manual or with other gen-
erally accepted engineering principles.
((¢2)) (b) No permanent culverts shall be installed that
are smaller than:

(1) 24 1nches in dlamctcr ((er—ﬂae—equwa-lem—fer—aﬁadre-

pfesen%)) for Type N pgrenmal streams.
(ii) 18 inches or the equivalent for ((residentgamefish
streams)) Type N seasonal streams.
((6iy+8-inehes-or-the-equivalent-for-all-other—water—or
wet-la-nd—eressmgs—m—wes&em—Wa&h-mg&en—

land . . Washi )
((6))) (c) The alignment and slope of the culvert shall
parallel the natural flow of the stream whenever possible.

(((e-)—Wheﬂ—ﬁS#Hife—is—preeeﬁt,—eens&ueHhe—bgﬁem—ef

er-structures-demonstrated-to-be-equally-effeetiver))
(d) Culverts shall be designed and installed so that they

il ause scouri e stream bed and erosion of the

banks in the vicinity of the project.
(e) During installation of the culvert, all streamflow shall
diverted using a ass flum culvert umpin

the streamflow around the work area. This requirement may
be waived if it can be demonstrated that less siltation and tur-

bidity would be produced by installing the culvert in the
wi re

itl iated with culv

fficient erosion

installation shall b
ection to withstan 100-year

flood.

[43]
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Iteration or disturbanc eam bank or bank
egetatlon shall be limited to that necessary to construct the

je isturbed are iliz d re
according to the recommended schedule and procedures
he board manual, This ent m e modj-

fied or waived by the department if precluded by engineering
or safety factors.
((¢)) (h) Stream beds shall be cleared for a distance of

50 feet upstream from the culvert inlet of such slash or debris
that reasonably may be expected to plug the culvert.

((é1)) (i) The entrance of all culverts should have ade-
quate catch basins and headwalls to minimize the possibility
of erosion or fill failure.

((%)%&Wﬁdremm:s—ﬁsh—s&eem—h—addf-

PROPOSED

((i(4~))) (5) !mg N ua:g;s Temporary water Cross-
ings.
(2) Temporary bridges and culverts, ((adequate-to-carry

fleod;)) may be used:

(i) In the westside region if installed after June (1) 15
and removed by September 30 of the same year.

(ii) In the eastside region if installed after the spring run-
off and removed prior to the snow buildup which could feed
a heavy runoff.

(iii) At other times, when the department and applicant
can agree to specific dates of installation and removal.

(b) Temporary bridges and culverts shall be designed to
pass the flood expected to occur once in 100 years during the
a. in ti
-(c) Alteration or disturbance of the stream bank or bank
vegetation shall be limited tg that necessary to construct the
ec

11 djsturbed ar u ilized and restore
ordi he recommended schedule and proc

found in the Board Manual. This requirement may be modi-

Proposed
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fied or waived by the department if precluded by engineering
or safety factors
d) Duri llati empo v rea
flow shall be drverted usmg a bypass flume or culven, or by
u he flow w ire-
ma bewivd" e I t ilt-
ation and turbidity would be pro i lling the cul-

vert in the flowing stream,

(e) Temporary bridges and culverts shall be promptly
removed upon completion of use, and the approaches to the
crossing shall be water barred and stabilized at the time of the
crossing removal.

((¢e)) (f) Temporary wetland crossings shall be aban-
doned and restored based on a written plan approved by the
department prior to construction.

((65))) *(6) Fords. Properly prepared and maintained

fords may be used in Type N waters during periods of low
water providing a hydraulic permit is acquired.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-24-050 Road maintenance. *(1) Road
maintenance, drainage management, and abandonment
plan.

(a) The landowner when notified by the department shall
submit a plan for road maintenance, drainage management,
and/or abandonment for those drainages or road systems the
department determines based on physical evidence to have a
potential to damage public resources. Once notified the land-
owner must within 90 days submit to the department for

review and roval i I -
tems within the identified area. The plan must pay particular
ti 1 €

have the potential to deliver water or sediment to any typed
water. The plan is subject to annual review and shall include:

(i) Ownership maps showing the road or road system;
(ii) Road status, whether active, inactive, orphan, aban-

" doned or planned for abandonment;

(iii) Maintenance schedule ((aﬂd-pﬂefmes—fer—t-he-yeaf))

including storm mai d m en te-
ies and priorities whi nsider t| ximity t
water, and roa eliverin ed IS an

(iv) Plan for further maintenance and reconstruction
beyond the current year for ((fepa*r—ef—e*tenswe-dam&ge))
bringing ro ndar rev entati
removing fish passage blockages and reducing hydrologic
impacts. R s ucj ime
reducing hydrologic impacts will be priorities considered in
the maintenance schedule,

*(2)(a) Al 0 s wi whner-
ship in areas not currentl vered b roved watershed
analysis (see chapter 222-22 WAC in n lan
or other agreement where an acceptable road maintenance

Proposed
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plan is part of the agreement. must submit a road mainte-

nance plan for all roads in their ownership within S years of
the effective date of this rule. The plan must meet the
requirecments outlined above in subsection (1) of this section.
The_plan must be submitted to the de ent with at leas
20% of a landowner's ownership each year. I.andowners will

rioritize which plans will be submitted first based on
whether a road system or drainage contains a listed water
body or species: sensitive geology/soils or history of failure:
level of use or restoration projects coincide in the same drain-
age. in this order of preference.

(b) Landowners hauling timber on active haul routes not
covered under a department approved road maintenance and
abandonment plan, an approved watershed analysis or other
agreement in which a road maintenance and abandonment
plan is part of the agreement must submit a drainage manage-
ment plan with each application.

(¢) (Fhe-department-will-review-the-plan-annualy-with
the-landownerto-determine-whether-itwil-be-effeetive-and-is
bemg—r-mp}ememed-)) Landowners with less than SO0 acres
within the areas in a_watershed administrative unit that has

ndergone a watershed anal under cha 222-2
WAC must submit a road maintenance and abandonment
plan along with the forest practice notification or application
for proposed road or harvest activities. The plan must cover
their entire ownership. '

((66Y)) {d) The plan shall be submitted to the department
region office on or before June 30, 1988, and each June 30th
thereafter unless the department agrees that no further plans
are necessary.

((¢8)) (&) Such plans shall also be reviewed with the
departments of ecology, fish and wildlife, affected Indian
tribes, and interested parties, any of whom may request the

e ent to hold an informal conference with the land-

-owner,

(f) The department will review the plan annually with the
landowner, departments of ecology. and fish and wildlife,
affected Indian tribes and interested parties to determine
whether it will be effective and is being implemented.

(g) An_approved road maintenance and abandonment
plan will be considered a multi-year permit for accomplish-
ing those actions approved in the plan.

(h) Roads that are not in compliance with the approved

plan may not be used without department approval.
(NOTE: The road maintenance and abandonment training
manual and other materials made available by the department
can be used for guidance in developing road maintenance and
abandonment plans.)

*(2) Active roads. An active road is a forest road being
actively used for hauling of logs, pulpwood, chips, or other
major forest products or rock and other road building materi-
als. To the extent necessary to prevent damage to public
resources, the following maintenance shall be conducted on
such roads:

(a) ((Eulverts)) Qutsloping and armored drivable dips
shal] be maintaine

(b) Stream crossings, cross drains and ditches shall be
kept functional.

{c) Restricted haul will be required unless a road mainte-
nance and abandonment plan is in place for the haul route.
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((¢bY)) (d) Road surface shall be maintained as necessary
to minimize erosion of the surface and the subgrade.

((¢e)) (e) During and on completion of operations, road
surface shall be crowned, outsloped, or water barred and
berms removed from the outside edge except those intention-
ally constructed for protection of fills.

*(3) Inactive roads. An inactive road is a forest road on
which commercial hauling is discontinued for 1 or more log-
ging seasons, and the forest landowner desires continuation
of access for fire control, forest management activities,
Christmas tree growing operations, occasional or incidental
use for minor forest products harvesting or similar activities
on such inactive roads:

(a) Before the first winter rainy season following termi-
nation of active use, nonfunctional ditches and culverts shall
be cleared, stream crossings and cross drains and the road
surface shall be crowned, ((eutsleped;)) water barred or oth-
erwise left in a condition not conducive to accelerated ero-
sion or interrupt water movement within wetlands; and

(b) Thereafter, except as provided in (c) of this subsec-
tion, the landowner shall outslope and clear culverts or repair
ditches ((er-ewtverts—which-he/shednows-or-shewlddenow—te
be-nonfunetional-and-eausing-or)) and cross drains likely to
cause material damage to a public resource.

(c) ((Fhe)) If a landowner allow public use, the land-
owner shall ((ret)) be liable for penalties or monetary dam-
ages, under the act, for damage occurring from a condition
brought about by the public use, ((unless-he/shefailsto
make-repairsas-directed-by-a-netice-te-comply-)) Landowners

re encoura ntrol road use through gating or other
opportunities such as the green dot program.

*(4) Additional ((ewlvertsimaintenanee)) drainage
management. If the department determines based on physi-
cal evidence that the above maintenance has been or will be
inadequate to protect public resources and that additional
measures will provide adequate protection it shall require the
landowner or operator to either elect to:

(a) ((nstal)) Require additional ((ertarger—eiulverts-or
ether)) drainage improvements as deemed necessary by the
department; or

(b) Agree to an additional road maintenance program.
Such improvements in drainage or maintenance may be
required only after a field inspection and opportunity for an
informal conference.

*(5) Abandoned roads. An abandoned road is a forest
road which the forest landowner has abandoned in accor-
dance with procedures of (a) through (e) of this subsection.
Roads are exempt from maintenance only after (e) of this
subsection is completed:

(a) Roads are outsloped, water barred, or otherwise left
in a condition suitable to control erosion and maintain water
movement within wetlands; and

(b) Ditches are left in a suitable condition to reduce ero-
sion; and

(c) The road is blocked so that four wheel highway vehi-
cles can not pass the point of closure at the time of abandon-
ment; and

(d) Bridges, culverts, and fills on all waters are removed,
except where the department determines other measures
would provide adequate protection to public resources.

WSR 98-21-015

(e) The department shall determine whether the road has
been abandoned according to procedures of this subsection. If
the department determines the road is properly abandoned, it
shall within thirty days notify the landowner in writing that
the road is officially abandoned.

*(6) Orphan Roads. A forest road which the forest
landowner has not used since 1974 for forest practice activi-

tie any of th oad Vergrown or closed off but
have not satisfi rma nmen ess in accor-
nce wi r u e) in subsection (5

above. Roads are gxgmpg from maintenance only after (e) of

subsection (5) above is completed.

*(1) Brush control. Chemical control of roadside brush
shall not be done where chemicals will directly enter any
Type ((-2Z-or3-er-flowing-TFype4-or5-Water)) S, F, or N
water or Type A or B Wetlands. Refer to WAC 222-38-020
for additional information.

((*6D)) *(8) Road surface treatment.

(a) Apply oil to the road surface only when the tempera-
ture is above 55 degrees F and during the season when there
is a minimal chance of rain for the next 48 hours. Use of
waste oil is subject to RCW 70.951.060(5).

(b) Water the road surface prior to application of oil to
assist in penetration.

(c) Construct a temporary berm along the road shoulder
wherever needed to control runoff of the applied chemical.

(d) Take extreme care to avoid excess application of road
chemicals. Shut off the flow at all bridges.

(e) When cleaning out chemical storage tanks or the
application equipment tanks used for storage and application
of road treatment materials, dispose of the rinse water fluids
on the road surface or in a place safe from potential contami-
nation of water.

(f) The use of dry road chemicals shall be in compliance
with WAC 222-38-020.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 92-15-011,
filed 7/2/92, effective 8/2/92)

WAC 222-24-060 Rock quarries, gravel pits, borrow
pits, and spoil disposal areas. Not covered by the Surface
Mine Reclamation Act of 1971 (chapter 78.44 RCW).

*(1) Location of pits. Except as approved by the depart-
ment, rock quarries and gravel pits opened after January 1,
1975 shall be located above the ((58)) 100-year flood level.

*(2) Location of spoil disposal areas. Except as
approved by the department, spoil disposal areas shall be
located:

(a) Above the ((58)) 100-year flood level.

(b) Where the final slope after disposal will be no steeper
than 1 1/2:1.

(c) Where practical, on areas having low potential timber
productivity.

Proposed
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(d) Where the risk of soil erosion and mass soil move-
ment is minimal.

(e) All spoils shall be placed to allow drainage without
additional water ponding.

(f) All spoils shall be located outside of Type A and Type

B Wetlands and their wetland management zones. Spoils .

shall not be located within the boundaries of forested wet-
lands without written approval of the department and unless a

. less environmentally damaging location is unavailable. No

spoil area greater than 0.5 acre in size shall be allowed within
wetlands.

*(3) Pit drainage. During construction and use of rock
quarries, gravel pits, or borrow pits, runoff water shall be
either diverted onto the forest floor or be passed through one
or more settling basins as approved by the department.

(4) Rehabilitation required. All rock quarries, gravel
pits, spoil disposal areas and borrow pits used after January 1,
1975 shall be reclaimed within 2 years from the time the rock
or gravel source is either exhausted or abandoned.

(5) Rehabilitation standards. Where rehabilitation is
required:

(a) Remove all deleterious material that has potential for
damaging the public resource, the soil productivity, or that
would prevent reforestation of an otherwise plantable area.

(b) Grade slopes to less than the angle of repose unless
otherwise approved.

(c) Reforest in accordance with chapter 222-34 WACto
the extent practical. ‘

(d) Seed unreforested exposed erodible soils with grass,
clover or other ground cover.

*(6) Major spoil disposal operations. Where a spoil
disposal operation involves more than 1,000 cubic yards of
spoils:

(a) The spoils shall be placed to provide drainage onto
the forest floor without water ponding within the disposal
area;

(b) The site shall be reforested in accordance with chap-
ter 222-34 WAC to the extent practical; and

(¢) If significant erosion of the spoils develops, the erod-
ing areas shall be water barred and any unreforested areas
‘shall be matted, mulched, or seeded with grass or ground

. cover.

AMENDATORY SECTION (Amending WSR 92-15-011,
filed 7/2/92, effective 8/2/92)

WAC 222-30-010 Policy—Timber harvesting. *(1)
This section covers all removal of timber from forest lands in
commercial operations, commercial thinning, salvage of tim-
ber, relogging merchantable material left after prior harvests,
postharvest cleanup, and clearing of merchantable timber
from lands being converted to other uses. It does not cover
removal of incidental vegetation or removal of firewood for
personal use. To the extent practical the department shall
coordinate the activities on a multiple disciplinary planning
approach. The riparian management zone requirements spec-
ified in this section are designed to provide protection for
water quality and fisheries and wildlife habitat through ensur-
ing present and future supplies of large organic debris for

Proposed
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streams, snags, canopy cover, and a multistoried diverse for-
est adjacent to. Type ((3>-2-and-3-Waters)) S and N waters.

*(2) Wetland areas serve several significant functions in
addition to timber production: Providing fish and wildlife
habitat, protecting water quality, moderating and preserving
water quantity. Wetlands may also contain unique or rare
ecological systems. The wetland management zone and wet-
land requirements specified in this section are designed to
protect these wetland functions when measured over the
length of a harvest rotation, although some of the functions
may be reduced until the midpoint of the timber rotation
cycle. Landowners are encouraged to voluntarily increase
wetland acreage and functions over the long-term.

* ipari n Z), RMZs ar

designed to be fully functional by providing: Stream bank
stability and sediment control. large woody debris and shade,
and windthrow protection and favorable microclimate.
RMZs shall me ed horizontally from the bankfull
width on each side of Type S. F, and N waters, as defined in
WAC 222-16-030, or from the outer edge of the channel
migration zone, whichever is greater.

(Note:  Other laws or regulations and/or permit requirements may apply.

See chapter 222-50 WAC.)

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040. oo

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/31/97 [12/3/97], effective 1/3/98)

WAC 222-30-020 Harvest unit planning and design.
(1) Logging system. The logging system should be appropri-
ate for the terrain, soils, and timber type so yarding or skid-
ding can be economically accomplished in compliance with
these ((regulations)) rules.

*(2) Landing locations. Locate landings to prevent
damage to public resources. Avoid excessive excavation and
filling.

adjacent

wetlan
the stream. When the RMZ overlaps a Type A or B wetland
or a wetland management zone, the requirement which best
protects public resources shall apply.

b n rennial an nal waters;
(i) A 100 foot wide no-harvest and no-ground-based-
yarding-equipment zone or :

(ii) The applicant may propose an alternate plan for har-
vest within th foot zone provided that a 30 foot-wide no-
harvest and no-ground-based-equipment zone is provided

nd that the plan is predic improving riparian func-
tion. The plan must be agreed to by the departments of natu-
ral resources. fish and wildlife and ecology, and

(iii) An additional 70 foot wide zone or a distance equal

e si tential tree height (SPTH). whichever is greater
that includes an average of

Option 1 [10 trees per acrel

or

Option 2 [40 trees per acrel.
(c) For Type N perennial and seasonal waters:
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Option |

[(i) A two.thirds SPTH no-harvest and no-ground-based-
yarding-equipment zone on type N perennial streams, and
one-half SPTH no-harvest and no-ground-based-yarding-
equipment zone on Type N seasonal streams.]

or

Option 2

i) A 30 foot wide no-ground-based-yarding-equipment

Zone

AND

(ii) Protection of the following sensitive sites:

(A) A 50 foot wide no-harvest and no-ground-based-
yarding-equipment zone for 500 feet directly upstream from
any perenni e N water ve a Type S or F water AND

(B) A 50 foot wide no-harvest and_no-ground-based-
equipment radius measured from the junction_of two peren-
nial Type N waters, and

(C) At the initiation point of perennial flow on a Type N
water;

(D) A 50 foot wide no-harvest and no-ground-based

equipment zone for a perennial seep or spring as defined in
WAC 222-16-030. within 100 feet of a perennial Type N
water;

(E) A no-harvest and no-ground-based-equipment zone
for landslide-pron adwalls and inne rges as defined in
WAC 222-16-010; and

(F) A no-harvest and no-ground-based-equipment zone
for a channel disturbance zone as defined in WAC 222-16-
010.

(G) Tailed frog_habitat defined as channel gradients

reater o with graniti tic | ;and

(iii) For Type N perennial waters, shade from commer-

ial tr ies is requir lows:

(A) The stream length protected within sensitive sites

refer to ii ve) shall equal at least 50% of the total
length of perennial Type N waters within the boundaries of
each unit of the applicati ification

(B) If 50% is not met as required in subsection (i) above,

then additional trees shall be left in any of the following areas

until at least 50% is achieved:
(I) Channel gradients less than 20% (low gradient areas);
(I) Hyporheic areas defined in WAC 222-16-010;
111 in the m wnstream boundary of the
unit and working upstream. ]
(26— Western—Washington—riparien—menagement

PROPOSED

[47] _ Proposed
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Average— Masximum to—Peciduouss —@ravel/—C€obbte——
‘f Ld i' ‘ " 3 , l 1 li 3 . 5 .

4 feave—Prees rock

<10*—Piameter
F5+—&over of—stand .
+—&—2—¥ater | F5+ representative 1+66—trees 56—trees
under—7#5+ of—stand
I—water 50+ 2—to—1f—t2*—or F5—trees 25—trees
S5+—&over next—targest
avaitable
3—Water 25+ +—to—if—6*—or 25—trees 25—+trees
Tess—tiran nmext—Iargest :
5+ avaiiable
z L that the plan is predicated on improving riparian function

(a) For Type S, F and N waters, wetlands adjacent to
the stream. When the RMZ gverlaps a Type A or B wetland
or a wetland management zone, the requirement which best

I ublic resour hal |
(i) a 100 foot wide or a distance equalto a site-potential
tree height, whichever is greater. no-harvest and no-ground-
based-yarding-equipment zone. or
ii) Th lican I an alternate pl r_har-

vest within the 100 foot zone to address forest health salvage
and fir vention, provided t he pr al contains a

foot no-harvest and no-ground-based-equipment zone and

Proposed

The plan must be agreed to by the departments of natural
e ish and wildlife an
(c) For Type N perennial and seasonal waters:
Option 1
i) A two thirds SP -harvest an -ground-based-
yarding-equipment zone on type N perennial streams. and
-half SP -harv n -ground-based-yarding-
equipment zone on type N seasonal streams.]
or
Option 2
[(i) A 30 foot wide no-ground-based-yarding-equipment
zone AND
(ii) Protection of the following sensitive sites:
foot wi -harvest an -ground-based-
yarding-equipment zone for 500 feet directly upstream from
any perennial Type N water above a Type S or F water AND
(B) A 50 foot wide no-harvest and no-ground-based-
equipment radius measured from the junction of two peren-
nial Type N waters, and
(C) at the initiation point of perennial flow on a Type N
water;
(D) A 50 foot wide no-harvest and no-ground-based
ipment zone for a perennial seep or spring as defined in
WAC 222-16-030, within 100 feet of a perennial Type N
water;
rvest - -b -equi n
for landslide-prone headwalls and inner gorges as defined in

w 22- 0; a
-based-equi nt zone

no-harve no-
for a channe] disturbance zone fi in WAC 222-16-

010.
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(G) Tailed frog habitat defined as channel gradients Ay Leave-al-trees12-inches-or-less—in-diameter-breast
greater than 20% with granitic or basaltic geology; and height(dbh):and
(iii) For Type N perennial waters, shade from commer-

cial tree species is required as follows:
(A) The stream length protected within sensitive sites

(refer to (c)(ii) above) shall equal at least 50% of the total
length of perennial Type N waters within the boundaries of

each unit of the application or notification.

(B) If 50% is not met as required in subsection (i) above,
then additional trees shall be left in any of the following areas
until at least 50% is achieved:

(I} Channel gradients less than 20% (low gradient areas):

(ID) Hyporheic areas defined in WAC 222-16-010;

(IIT) Starting at the most downstream boundary of the

unit and working upstream.].

) I ” £ 20 inches.dbl =
(4 —Eastern—Washingion—riparian—management exist-within-the-riparian-managementzone—then-substitute s
e Chace anccachall bhamanc ad harizanta oo ha 4 [
8 g © f B RSHrea1Ho OnRtary s . . . a.
ordinaryhigh-water markofTypet;-2-or-3-Waters-and Er-eave3live-deciduous-ireestacre-between1 2 inches &£
. . o

ave-trees-may-be-arranged-to-accommodate-the-operation:))
(3) Harvest units, Harvest units shall be designed so

that felling. bucking, yarding or skidding can be accom-
plished in accordance with these rules.

*(6) Forested wetlands. Within the wetland, unless oth-
erwise approved in writing by the department, harvest meth-
ods shall be limited to low impact harvest or cable systems.
Where feasible, at least one end of the log shall be suspended
during yarding.

(a) When forested wetlands are included within the har-
vestarea, landowners are encouraged to leave a portion (30 to
70%) of the wildlife reserve tree requirement for the harvest
area within a wetland. In order to retain undisturbed habitat

[49] Proposed
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within forested wetlands, these trees should be left in clumps.
Leave tree areas should be clumped adjacent to streams,
riparian management zones, or wetland management zones
where possible and they exist within forested wetlands.
Green recruitment trees should be representative of the size
and species found within the wetland. Leave nonmerchant-
able trees standing where feasible.

(b) If a RMZ or WMZ lies within a forested wetland, the
leave tree requirement associated with those areas may be
counted toward the percentages in (a) of this subsection.

(c) If the conditions described in (a) and (b) of this sub-
section are met, the distribution requirements for wildlife
reserve trees and green recruitment trees (subsection (11)e)
of this section) are modified as follows: For purposes of dis-
tribution, no point within the harvest unit shall be more than
1000 feet from a wildlife reserve tree and green recruitment
tree retention area.

(d) Approximate determination of the boundaries of for-
ested wetlands greater than 5 acres shall be required.

Washington State Register, Issue 98-23

Approximate boundaries and areas shall be deemed to be suf-
ficient for harvest operations.

(e) The department shall consult with the department of
fish and wildlife and affected Indian tribes about site specific
impacts of forest practices on wetland-sensitive species in
forested wetlands.

*(7) Wetland management zones (WMZ). These
zones shall apply to Type A and B Wetlands, as indicated in
(a) of this subsection, and shall be measured horizontally
from the wetland edge or the point where the nonforested
wetland becomes a forested wetland, as determined by the
method described in the board manual, and shall be of an
average width as described in (a) of this subsection. These
zones shall not be less than the minimum nor more than the
maximum widths described in (a) of this subsection. When
these zones overlap a riparian management zone the require-
ment which best protects public resources shall apply.

*(a) Wetland management zones (WMZ) shall have
variable widths based on the size of the wetland and the wet-
land type, described as follows:

Wetland Mahagement Zones

Wetland Type Acres of Maximum Average Minimgm
Nonforested | WMZ Width WMZ Width WMZ wWidth
*

A (including Greater 200 feet 100 feet 50 feet
bogs) than 5
A (including 0.5 to 5 100 feet 50 feet 25 feet
bogs)
A (bogs only) 0.25 to 0.5 100 feet 50 feet 25 feet
B Greater 100 feet 50 feet 25 feet

| than 5
B 0.5 to 5 25 feet
B -0.25 to 0.5 No WMZ No WMZ

required required

*For bogs, both forested and nonforested acres are included.

(b) Within the WMZ, leave a total of 75 trees per acre of
WMZ greater than 6 inches dbh in Western Washington and
greater than 4 inches dbh in Eastern Washington, 25 of which
shall be greater than 12 inches dbh including 5 trees greater
than 20 inches dbh, where they exist. Leave trees shall be rep-
resentative of the species found within the WMZ.

(c) Retain wildlife reserve trees where feasible. Type 1
and 3 wildlife reserve trees may be counted among, and need
not exceed, the trees required in (b) of this subsection. Leave
all cull logs on site.

Proposed

(d) Partial-cutting or removal of groups of trees is
acceptable within the WMZ. The maximum width of open-
ings created by harvesting within the WMZ shall not exceed
100 feet as measured parallel to the wetland edge. Openings
within WMZs shall be no closer than 200 feet. Landowners
are encouraged to concentrate leave trees within the WMZ to
the wetland edge. ]

*(e) Tractors, wheeled skidders, or other ground based
harvesting systems shall not be used within the minimum
WMZ width without written approval of the department.
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- *(f) When 10% or more of a harvest unit lies within any
combination of a wetland management zone or a riparian
management zone of Type 1, 2, or 3 Waters and either the
harvest unit is a clearcut of 30 acres or less or the harvest unit
is a partial cut of 80 acres or less, leave not less than 50% of
the trees required in (b) of this subsection.

*(8) Type A or B Wetlands. Within the boundaries of
Type A or B Wetlands the following shall apply:

(a) Individual trees or forested wetland areas less than
0.5 acre in size may occur. These trees have a high habitat
value to the nonforested wetland. Leave individual trees or
forested wetlands less than 0.5 acre. These trees may be
counted toward the WMZ requirements.

(b) Harvest of upland areas or forested wetlands which
are‘'surrounded by Type A or B Wetlands must be conducted
in accordance with a plan, approved in writing by the depart-
ment.

(c) No timber shall be felled into or cable yarded across
Type A or B Wetlands without written approval of the depart-
ment.

(d) Harvest shall not be allowed within a Type A Wet-
land which meets the definition of a bog.

(9) Future productivity. Harvesting shall leave the
land in a condition conducive to future timber production
except:

(a) To the degree required for riparian management
zones; or

(b) Where the lands are being converted to another use or

(10) Wildlife habitat. This subsection is designed to

'classified urban lands as specified in WAC 222-34-050.

encourage timber harvest practices that would protect wild-
life habitats, provided, that such action shall not unreason-
ably restrict landowners action without compensation.

(a) The applicant should make every reasonable effort to
cooperate with the department of fish and wildlife to identify
critical wildlife habitats (state) as defined by the board.
Where these habitats are known to the applicant, they shall be
identified in the application or notification.

(b) Harvesting methods and patterns in established big
game winter ranges should be designed to insure adequate
access routes and escape cover where practical.

(i) Where practical, cutting units should be designed to
conform with topographical features.

(i) Where practical on established big game winter
ranges, cutting units should be dispersed over the area to pro-
vide cover, access for wildlife, and to increase edge effect.

(11) Wildlife reserve tree management. In areas
where leaving wildlife reserve trees under this section will
not create a significant fire hazard, or significant hazard to
overhead power lines and operations that are proposed in the
vicinity of wildlife reserve trees will not create a significant
safety or residential hazard nor conflict with achieving con-
formance with the limitation of or performance with the pro-
visions of chapter 76.04 RCW (snag falling law) and chapter
49.17 RCW (safety), wildlife reserve trees will be left to pro-
tect habitat for cavity nesting wildlife in accordance with the

'ollowing:
(a) In Western Washington, for each acre harvested 3

wildlife reserve trees, 2 green recruitment trees, and 2 down
logs shall be left. In Eastern Washington for each acre har-
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vested 2 wildlife reserve trees, 2 green recruitment trees, and
2 down logs shall be left. Type 1 wildlife reserve trees may be
counted, at the landowner's option, either as a wildlife reserve
tree or as a green recruitment tree. If adequate wildlife
reserve trees are not available, no additional green recruit-
ment trees will be required as substitutes. Landowners shall
not under any circumstances be required to leave more than 2
green recruitment trees per acre for the purpose of wildlife
reserve tree recruitment, or be required to leave Type 3 or 4
wildlife reserve trees.

(b) In Western Washington, only those wildlife reserve
trees 10 or more feet in height and 12 or more inches dbh
shall be counted toward wildlife reserve tree retention
requirements. In Eastern Washington, only those wildlife
reserve trees 10 or more feet in height and 10 or more inches
dbh shall be counted toward wildlife reserve tree retention
requirements. Green recruitment trees, 10 or more inches dbh
and 30 or more feet in height and with at least 1/3 of their
height in live crown, left standing after harvest may be
counted toward green recruitment tree requirements. Green
recruitment trees and/or wildlife reserve trees left to meet
other requirements of the rules or those left voluntarily by the
landowner shall be counted toward satisfying the require-
ments of this section. Large, live defective trees with broken
tops, cavities, and other severe defects are preferred as green
recruitment trees. Only down logs with a small end diameter
greater than or equal to 12 inches and a length greater than or
equal to 20 feet or equivalent volume shall be counted under
(a) of this subsection. Large cull logs are preferred as down
logs.

(c) In the areas where wildlife reserve trees are left, the
largest diameter wildlife reserve trees shall be retained to
meet the specific needs of cavity nesters. Where the opportu-
nity exists, larger trees with numerous cavities should be
retained and count as recruitment trees.

(d) In order to facilitate safe and efficient harvesting
operations, wildlife reserve trees and recruitment trees may
be left in clumps. For purposes of distribution, no point
within the harvest unit shall be more than 800 feet from a
wildlife reserve tree or green recruitment tree retention area.
Subject to this distribution requirement, the location of these
retention areas and the selection of recruitment trees shall be
at the landowner's discretion. Closer spacing of retention
areas through voluntary action of the landowner is encour-
aged. Wildlife reserve tree and green recruitment tree reten-
tion areas may include, but are not limited to, riparian man-
agement zones, riparian leave tree areas, other regulatory
leave areas, or voluntary leave areas that contain wildlife
reserve trees and/ or green recruitment trees.

(e) In order to provide for safety, landowners may
remove any Type 3 or 4 wildlife reserve tree which poses a
threat to humans working, recreating, or residing within the
hazard area of that tree. In order to provide for fire safety, the
distribution of wildlife reserve tree retention areas, described
in (d) of this subsection, may be modified as necessary based
on a wildlife reserve tree management plan proposed by the
landowner and approved by the department.

Reviser's note: The brackets and enclosed material in the text of the

above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.
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Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-30-070 Tractor and wheeled skidding sys-
tems. *(1) Typed waters and wetlands.

(a) Tractor and wheeled skidders shall not be used in
(Fypet—2-or-3-Water)), typed waters except with approval
by the department and with a hydraulic project approval of
the department of fish and wildlife.

(b) In order to maintain wetland water movement and
water quality, and to prevent soil compaction, tractor or
wheeled skidders shall not be used in Type A or B Wetlands
without prior written approval of the department,

(c) Within all wetlands, tractors and wheeled skidder
systems shall be limited to low impact harvest systems.
Ground based logging systems operating in wetlands shall
only be allowed within wetlands during periods of low soil
moisture or frozen soil conditions.

(d) Skidding across any ((Hewing-TFype4-Water)) Type
N _water shall be minimized and when done, temporary
stream crossings shall be used, if necessary, to maintain
stream bed integrity. '

(e) Whenever skidding in or across any type water, the
direction of log movement between stream banks shall be as
close to right angles to the stream channel as is practical.

*(2) Riparian management zone.

(a) Logging will be permitted within the zone for typed
waters. However, any use of tractors, wheeled skidders, or
other yarding machines within the zone must be as described
in an approved forest practices application or otherwise
approved in writing by the department.

(b) Where skidding ((in-er-threugh)) across the riparian
management zone is necessary, the number of skidding
routes through the zone shall be minimized.

(c) Logs shall be skidded so as to minimize damage to
leave trees and vegetation in the riparian management zone,
to the extent practical and consistent with good safety prac-
tices. :

*(3) Wetlands management zones.

(a) Logging will be permitted within wetland manage-
ment zones. ‘

(b) Where feasible logs shall be skidded at least with one
end suspended from the ground so as to minimize soil distur-
bance and damage to leave trees and vegetation in the wet-
land management zone.

(c) Tractors, wheeled skidders, or other ground based
harvesting systems shall not be used within the minimum
WMZ width without written approval of the department.

*(4) Deadfalls. Logs firmly embedded in the bed or
bank of (Fypet-2-3-or-4-Waters)) typed waters shall not be
removed or unnecessarily disturbed without hydraulic project
approval of the department((s)) of fish((eries-o¥)) and wild-
life.
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*(5) Moisture conditions. Tractor and wheeled skid-
ders shall not be used on exposed erodible soils or saturated
soils when soil moisture content is so high that unreasonable
soil compaction, soil disturbance, or wetland, stream, lake or
pond siltation would result.

(6) Protection of residual timber. Reasonable care
shall be taken to minimize damage from skidding to the stems
and root systems of residual timber and to young reproduc-
tion.

*(7) Skid trail construction. A

(a) Skid trails shall be kept to the minimum feasible
width.

(b) Reasonable care shall be taken to minimize the |
amount of sidecast required and shall only be permitted
above the ((50)) 100-year flood level.

(c) Skid trails shall be outsloped where practical, but be
insloped where necessary to prevent logs from sliding or roll-
ing downhill off the skid trail.

*(8) Skid trail maintenance. Upon completion of use
and termination of seasonal use, skid trails on slopes in
exposed soils shall be outsloped with drainage dips or water
barred 2 minimum of every 10-foot vertical change where
necessary to prevent soil erosion.

*(9) Slope restrictions. Tractor and wheeled skidders
shall not be used on slopes where in the opinion of the depart-
ment this method of operation would cause unnecessary or
material damage to a public resource.

(10) Disturbance avoidance for northern spotted
owls. The operation of heavy equipment within a SOSEA
boundary shall not be allowed within 0.25 mile of a northern
spotted owl site center between March 1 and August 31, pro-
vided that, this restriction shall not apply if:

(a) The landowner demonstrates that the owls are not
actively nesting during the current nesting season; or

(b) The forest practice is operating in compliance with a
plan or agreement developed for the protection of the north-
ern spotted owl under WAC 222-16-080 (6)(a), (¢), or ().

(11) Disturbance avoidance for marbled murrelets.
Operation of heavy equipment shall not be allowed within
0.25 mile of an occupied marbled murrelet site during the
daily peak activity periods within the critical nesting season,
provided that, this restriction shall not apply if the forest
practice is operating in compliance with a plan or agreement
developed for the protection of the marbled murrelet under
WAC 222-16-080 (6)(a) or ().

AMENDATORY SECTION (Amending WSR 97-24-091,
filed 12/3/97, effective 1/3/98)

WAC 222-38-020 Handling, storage, and application
of pesticides. *(1) No pesticide leakage, contamination,
pollution. :

Transportation, handling, storage, loading, application,
and disposal of pesticides shall be consistent with applicable
label requirements and other state and federal requirements.

*(2) Mixing and loading areas.

(a) Mix pesticides and clean tanks and equipment only
where any accidental spills would not enter surface water or
wetlands.
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(b) Storage and loading areas should be located where
accidental spillage of pesticides will not enter surface water
or wetlands. If any pesticide is spilled, immediate appropriate
procedures should be taken to contain it.

(c) Use devices or procedures to prevent "back siphon-
ing" such as providing an air gap or reservoir between the
water source and the mixing tank.

*(3) Riparian management zone. Pesticide treatments
within the riparian management zone shall be by hand unless
the department has approved a site specific plan with another
method of treatment. _

*(4) Wetland management zone. Pesticide treatment
within the wetland management zone shall be by hand unless
the department has approved a site specific plan with another
method of treatment.

*(5) Aerial application of pesticides. The forest prac-

ice li he managem
be used for aerial application of pesticides. See WAC 222-
12-090(16).

(a) To keep pesticides out of the water, leave the follow-
ing:

Option 1

[ A minimum S0 foot buffer width for applications
made with favorable wind conditions.

i) A minimum of 250 fi r licati i
unfavorable wind conditions.

(iii) An alternate plan of buffer widths less than 250 feet

wi ual re d I ion in unfavorable wind
conditions.]

OR

Option 2

(LA mini buffer width of 50 feet f lication

made with favorable wind conditions.

ii) Variable buffer widths of
spray nozzle type and spray release in unfavorable wind con-
ditions.

iii) An altern laj buffer widths | n ee
wi u I gr dri otection in unfav i
conditions.]

OR

Option 3

() A 50 foot buffer strip on all typed waters, except seg-
ments of Type ((4-erd-5)) N waters with no surface water and
other areas of open water, such as ponds or sloughs.

(b) Apply the initial swath parallel to the buffer strip in
(a) of this subsection unless a deviation is approved in
advance by the department. Drift control agents shall be
required adjacent to buffer strips. Avoid applications that
might result in drift causing direct entry of pesticides into
riparian management zones, Type A and B Wetlands, wet-
land management zones, and all typed waters, except seg-
ments of Type ((4-and-5-Waters)) N waters with no surface
water.

(c) Use a bucket or spray device capable of immediate
shutoff.

(d) Shut off spray equipment during turns and over open
water.

(e) Leave at least a 200 foot buffer strip around resi-
dences and 100 foot buffer strip adjacent to lands used for
agriculture unless such residence or farmland is owned by the
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forest landowner or the aerial application is acceptable to the
resident or landowner.

(f) The landowner shall identify for the operator the units
to be sprayed and the untreated areas within the units with
appropriately marked aerial photos or detailed planimetric
maps. Before application of the pesticide an over-flight of the
area shall be made by the pilot with the marked photos or
maps.

(g) Aerial chemical application areas shall be posted by
the landowner by signing at significant points of regular
access at least 5 days prior to treatment. Posting shall remain
at Jeast 15 days after the spraying is complete. The depart-
ment may require an extended posting period in areas where
human use or consumption of plant materials is probable.
Posting at formal, signed trailheads that are adjacent to aeri-
ally treated units is required. The signs will contain the name
of the product used, date of treatment, a contact telephone
number, and any applicable restrictions.

*(6) Ground application of pesticides with power
equipment.

Leave a ((25)) 30-foot buffer strip on each side of Type
A or B Wetlands and all typed waters, except segments of
Type ((4-and-5-Waters)) N waters with no surface water.

*(7) Hand application of pesticides.

Apply only to specific targets, such as vegetation, trees,
stumps, and burrows, or as bait or in traps.

*(8) Limitations on application. Pesticides shall be
applied only in accordance with all limitations:

(a) Printed on the United States Environmental Protec-
tion Agency container registration label, and/or

(b) Established by regulation of the state department of
agriculture.

(c) Established by state and local health departments (in
municipal watersheds).

(d) Established by the Federal Occupational Safety and
Health Administration, or the state department of labor and
industries, as they relate to safety and health of operating per-
sonne] and the public.

(e) The department or the department of agriculture may
suspend further use of any equipment responsible for chemi-
cal leakage until the deficiency has been corrected to the sat-
isfaction of the department suspending its usage.

*(9) Container disposal. Pesticide containers shall be
either:

(a) Removed from the forest and disposed of in the man-
ner consistent with label directions; or

(b) Removed and cleaned for reuse in a manner consis-
tent with any applicable regulations of the state department of
agriculture or the state or local health departments.

*(10) Daily records - aerial application of pesticides.
On all aerial applications of pesticides, the operator shall
maintain for 7 years daily records of spray operations as
required by the state department of agriculture WAC 16-228-
190.

*(11) Reporting of spills. All potentially damaging
chemical spills shall be immediately reported to the depart-
ment of ecology. Emergency telephone numbers for report-
ing spills shall be available at the department's regional
offices.

Proposed
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Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.-

Reviser's note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 93-12-001,
filed 5/19/93, effective 6/19/93)

WAC 222-38-030 Handling, storage, and application
of fertilizers. *(1) Storage and loading areas. Storage and
loading areas should be located where accidental spillage of
fertilizers will not enter surface water or wetlands. If any fer-
tilizer is spilled, immediate appropriate procedures shall be
taken to contain it.

*(2) Riparian management zone. Fertilizer treatments
within a riparian management zone shall be by hand unless
the department has approved a site specific plan with another
method of treatment.

*(3) Wetland management zone. Fertilizer treatments
within a wetland management zone shall be by hand unless
the department has approved a site specific plan with another
method of treatment.

*(4) Aerial application of fertilizer.

(a) Proposed fertilization units shall be planned to avoid
and to minimize the direct or indirect introduction of fertil-
izer into waters and wetlands.

(b) Leave a ((25)) 30 foot buffer on all Type ((3:2-and-3
Waters)) S and F waters, except as noted in (f) of this subsec-
tion.

(c) When the helicopter flight path during fertilizer
application is parallel to a water course or the WMZ edge, the
centerline of the initial swath should be adjusted to prevent
direct application within the buffers or WMZs.

(d) Leave at least a 200 foot buffer strip around resi-
dences and a 100 foot buffer strip adjacent to lands used for
agriculture unless such residence or farmland is owned by the
forest landowner or the aerial application is acceptable to the
resident or landowner.

(e) The landowner shall identify for the operator the
units to be fertilized and the untreated areas within the units
with appropriately marked aerial photos or detailed planimet-
ric maps. Before application of the fertilizer, an over-flight of
the area shall be made by the pilot with the marked photos or
maps.

(f) Where the department has been provided information
by the department of ecology indicating that water quality in
downstream waters is likely to be impaired by entry-of fertil-
izer into waters, such waters shall be protected by site spe-
cific conditioning. -

-*(5) Ground and hand application of fertilizers. Pre-
vent fertilizer from entering Type A and B Wetlands and all
typed waters, except segments of Type 4 and 5 Waters with
no surface water.

*(6) Reporting of fertilizer spills. All fertilizer spills
involving streams, lakes, wetlands, or other waters of the
state shall be immediately reported to the department of ecol-
ogy. Emergency telephone numbers for reporting spills shall
be available at the department's regional offices.
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WAC 222-46-055 Compensation for resource dam-
ages. The department will develop a schedule of penalties for
compensation of resource damages where violations of the
forest practices act and/or rules results in material damage to
public resources (WAC 222-46-030 and WAC 222-46-040).
This schedule should be developed by the department by Jan-
uary 1, 1999 for consideration by the Forest Practices Board
for rule adoption. The schedule should be developed in con-
sultation with the departments of fish and wildlife and ecol-
ogy. Once adopted the schedule can be used to compensate
for damage to public resources that cannot be completely
recovered, or where the damage to public resources will have
effects of a term longer than five years. These monies can be
used by the department of natural resources, fish and wildlife
or ecology for restorative activities that will mitigate for the
resource damage (RCW 76.09.180). Resource damage
assessments may be mitigated by the department if the viola-
tor chooses to perform restoration that replaces the functions
lost as a result of the violation.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-46-060 Civil penalties. (1) Amount of pen-
alty. Every person who violates any provisions of RCW
76.09.010 through 76.09.280 or of the forest practices rules
adopted pursuant thereto, or who converts forest land to a use
other than commercial timber operation within three years
after completion of the forest practice without the consent of
the county, city, or town, shall be subject to a penalty in an
amount of not more than ten thousand dollars for each such
violation. Each and every such violation shall be a separate
and distinct violation. In case of a failure to comply with a
stop work order, every day's continuance thereafter shall be a
separate and distinct violation.

(2) Penalty assessments shall consider the following:

(a) Repairability of the adverse effect from the violation;

(b) Whether the violation of the act or rules was inten-
tional;

(c) Cooperation with the department;

(d) Previous violation history;

(e) Severity of the impact or the potential for material
damage to public resources; and

(f) The extent to which a penalty to be imposed on a for-
est landowner for a forest practice violation committed by
another should be reduced because the owner was unaware of
the violation and did not receive substantial economic bene-
fits from the violation.

(3) Calculation of penalty. The department shall eval-
uate any violation to determine if a civil penalty is warranted.
When penalties are to be assessed they shall be calculated
using the following process:

(a) Determine the base penalty; see WAC 222-46-065.

(b) The penalty may be adjusted using factors specific to
the incident and the site. The following additional factors will
be independently considered and added to the base penalty to
calculate the civil penalty:

(i) Repairability:
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Repairability shall be based on the length of time natural
restoration or implementation of a restoration plan will take
and whether repair can be achieved. The penalty will be sub-
stantially increased when natural restoration will not occur
within three years and the damage cannot be effectively cor-
rected. For this factor, up to double the base penalty may be
added to the penalty.

(ii) Intention:

In making a determination of intent, the department shall
consider, but not be limited to, the following considerations:
The foreseeability of the violation; whether precautions were
taken to avoid the violation; whether an informal conference
or enforcement action was served on the violator prior to the
violation. For this factor, up to double the base penalty may
be added to the penalty.

(iii) Cooperation:

The department shall consider whether the violator did
or did not make any attempt to correct the problem. Timeli-
ness of action(s) and/or ignoring or evading agency contacts
or directives shall determine if the penalty shall be increased.
For this factor, up to double the base penalty may be added to
the penalty.

(iv) Previous violation(s):

The department shall consider whether the violator has
previous violations of a forest practice rule or regulation as
documented in an enforcement action. The department may
consider company organizations and assignment of opera-
tional responsibilities when evaluating previous violations. A
history of violations with adverse impacts or potential for
adverse impacts or that shows a pattern of ignoring the rules
or the act, shall result in a substantially larger penalty.

Enforcement actions for the purposes of this section shall
include notices to comply, stop work orders, civil penalties,
and criminal citations when those enforcement actions are
associated with forest practice violations. For this factor, up
to quadruple the base penalty may be added to the penalty.

(v) Severity:

The department shall adjust the penalty based on the
extent and magnitude of the damage or potential damage to
public resources. For this factor, up to quadruple the base
penalty may be added to the penalty.

(vi) Landowner involvement:

If in the opinion of the department, the landowner exer-
cised reasonable prudence in the development of timber sale
contracts or supervision of the forest practice operations, was
unaware of the forest practice violation, and the landowner
received no substantial economic benefit from the violation,
then the landowner generally would not be assessed a civil
penalty.

(c) In accordance with RCW 76.09.170, the penalty may
not exceed ten thousand dollars for each and every violation.

(d) The department shall determine whether all or a por-
tion of the penalty should be assessed against the operator,
landowner, and/or timber owner. The department should con-
sider the responsible party, the degree of control, the sophis-
tication of the party and whether different parties conducted
different violations.

(4) Other participants. Every person who through an
act of commission or omission procures, aids or abets in the
violation shall be considered to have violated the provisions
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of this section and shall be subject to the penalty provided for
in this section.

(5) Government employees. No penalty shall be
imposed under this section upon any governmental official,
an employee of any governmental department, agency, or
entity, or a member of any board created by the act for any act
or omission in his/her duties in the administration of the act
or of these rules.

(6) Written notice. The penalty shall be imposed by a
notice in writing, either by certified mail with return receipt
requested or by personal service, to the person incurring the
same from the department describing the violation with rea-
sonable particularity.

(7) Remission or mitigation. Within fifteen days after
the notice is received, the person incurring the penalty may

apply in writing to the ((depeﬁmeﬁt-s—mafmger—ef—ﬂae—reg-nen
n-whieh-the-penaliywasissued)) supervisor of the depart-
ment or histher designee, for the remission or mitigation of

such penalty. Upon receipt of the application, the department
may remit or mitigate the penalty upon whatever terms the
department in its discretion deems proper: Provided, That

the department deems such remission or mitigation to be in
the best interests of carrying out the purposes of the act. The
department shall have authority to ascertain the facts regard-
ing all such applications in such reasonable manner and
under such rules as they may deem proper. The reviewer may
reduce, dismiss or not change the civil penalty. ((W-thinfif-

of-the-departmentforfurtherreview:))

(8) Right of appeal. Any person incurring any penalty
hereunder may appeal the same to the forest practices appeals
board. Such appeals shall be filed within thirty days of receipt
of notice imposing any penalty unless an application for
remission or mitigation is made to the department. When
such an application for remission or mitigation is made, such
appeals shall be filed within thirty days of receipt of notice
from the department setting forth the disposition of the appli-
cation for remission or mitigation. Concurrently with the fil-
ing of any appeal to the forest practices appeals board as pro-
vided in this section, the appellant shall file a copy of the
appeal with the department region from which the penalty
was issued and a copy with the office of the attorney general.

(9) Penalties due. The penalty imposed under this sec-
tion shall become due and payable thirty days after receipt of
a notice imposing the same unless application for remission
or mitigation is made or an appeal is filed. When such an
application for remission or mitigation is made, any penalty
incurred under this section shall become due and payable
thirty days after receipt of notice setting forth the disposition
of such application unless an appeal is filed from such dispo-
sition. Whenever an appeal of the penalty incurred is filed,
the penalty shall become due and payable only upon comple-
tion of all administrative and judicial review proceedings and
the issuance of a final order or decision confirming the pen-
alty in whole or in part.

(10) Enforcement. If the amount of any penalty is not
paid to the department within thirty days after it becomes due
and payable, the attorney general, upon the request of the
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department, shall bring an action in the name of the state of
Washington in the superior court of Thurston county or of
any county in which such violator may do business, to
recover such penalty. In all such actions the procedure and
rules of evidence shall be the same as an ordinary civil action
except as otherwise provided in the Forest Practices Act. In
addition to or as an alternative to seeking enforcement of pen-
alties in superior court, the department may bring an action in
district court as provided in Title 3 RCW, to collect penalties.

(11) Liens. Penalties imposed under this section for vio-
lations associated with a conversion to a use other than com-
mercial timber operation shall be a lien upon the real property
of the person assessed the penalty. The department may col-
lect such amounts in the same manner provided in chapter
60.04 RCW for mechanics' liens.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 94-01-134,
filed 12/20/93, effective 1/1/94)

WAC 222-46-065 Base penalty schedule. Violations
of WAC 222-20-010, operation without an approved forest
practices application/notification, shall have a base penalty of
$10.000. All other WAC or RCW violations not specifically
mentioned in this list shall have a base penalty of ((five-hun-
dred-deHars)) $500.

Violations of the following shall have a base penalty of

((twothousand-deHars)) $2.000:
Statute or Rule Description
(OWAC222-20-010 | ((Operation-witheut-an-approved-forest-practiees-
REW-176-09-050)) application/netifieation-))
WAC 222-20-010 Willful misrepresentation of information on the
RCW 76.09.060 forest practices application/notification.
WAC 222-20-050 Conversion of land without consent of the county,
RCW 76.09.060 city or town.

WAC 222-20-040
WAC 222-20-060
RCW 76.05.060

Significant, in the opinion of the department, devi-
ation from an approved forest practices applica-
tion/notification.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Adult Services Administration)
[Filed November 4, 1998, 10:42 a.m.)

Original Notice.

Preproposal statement of inquiry was filed as WSR 97-
03-124. .

Title of Rule: WAC 388-15-650 through 388-15-662,
adult day health services; WAC 388-15-650 Purpose, 388-
15-651 Definitions, 388-15-652 Adult day care (COPES
level T), 388-15-653 Adult day health (level II), 388-15-654
Plan of care, 388-15-655 Title XIX adult day health certifica-
tion and monitoring, 388-15-656 Administration and organi-
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zation, 388-15-657 Staffing, 388-15-658 Personnel require-
ments, 388-15-659 Facility, 388-15-660 Nonduplication of
services, 388-15-661 Clients in residential care or nursing
facilities care settings, and 388-15-662 Expenditures not to
exceed.

Purpose: Establishes client eligibility, care levels, pay-
ment rates, and criteria for provider eligibility.

Statutory Authority for Adoption: RCW 74.39A.007
and 74.08.090.

Statute Being Implemented: RCW 74.39A.007.

Summary: These rules will establish eligibility, care lev-
els and payment rates that will ensure appropriate health and
social services for the clients receiving Medicaid services.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cheryl Allen, Aging and
Adult Services Administration, 600 Woodland Square Loop
S.E., Lacey, WA 98504, (360) 478-4772.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These rules will implement the goals and objectives
outlined in RCW 74.39A.007 and 74.39A.030 by offering a
balanced array of health, social, and supportive services.
Adult day health will promote individual choice, dignity, and
the highest practicable level of independence while ensuring
services that are the most cost-effective.

Proposal does not change existing rules.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Are large and small business involved? The majority
of the adult day health providers impacted by these rules
would be classified as nonprofit small businesses. The defi-
nition of a small business found in RCW 19.85.020 is: "Any
business entity, including a sole proprietorship, corporation,
partnership, or other legal entity, that is owned and operated
independently from all other businesses, that has the purpose
of making a profit, and that has fifty or fewer employees.”

What is the impact on business? There is no signifi-
cant impact since each provider receives an adequate rate
depending on the metropolitan area or county in which they
are located, and the level of care that is authorized for each
participant. The ability to generate revenue does not go
away. The average provider can receive an average daily rate
per participant of $40.43 for level II services and an average
of $30.82 per participant for level I services (for as many
days per week they are operating).

Are there disproportionate impacts to large and
small business? There would be no disproportionate
impacts as all providers receive the same level of reimburse-
ment.

How did the department mitigate these costs? There
is no disproportionate impact, therefore no costs to mitigate.

A copy of the statement may be obtained by writing to
Aging and Adult Services Administration, Adult Day Health
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Program Manager, P.O. Box 45600, Olympia, WA 98504-
5600, phone (360) 493-2545, fax (360) 438-8633.

RCW 34.05.328 applies to this rule adoption. These
rules do meet the definition of significant rules and a cost
benefit analysis has been prepared. To obtain a copy of the
cost benefit analysis please contact the address above.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on December 22, 1998, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by December 11, 1998, phone (360) 902-7540, TTY
(360) 902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by December 22, 1998.

Date of Intended Adoption: January 15, 1999,

November 3, 1998
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

NEW SECTION

WAC 388-15-650 Purpose. To assist individuals to
remain in the community in the least restrictive environment
while enabling families and other caregivers to continue pro-
viding needed support. WAC 388-15-650 through 388-15-
662 is to regulate adult day health facilities that receive Med-
icaid or state general funding for client care. Adultday health
programs that do not receive any Medicaid or state general
funds are exempt from these requirements.

NEW SECTION

WAC 388-15-651 Definitions. ""Adult day care"
(level I). Adult day care provides supervised daytime pro-
grams where frail and disabled adults can participate in
social, educational, and recreational activities. Services at
this level are the basic "core services" that must be provided
in all adult day care and adult day health programs. Level 1is
appropriate for clients who have chronic medical conditions
that do not require the services of a skilled health professional
on a routine basis. A registered nurse and social worker pro-
vide consultation regarding the individual's participation in
the program and assessment of the client's overall well-being
and need for additional services. Level I offers respite to car-
egivers by providing a safe alternative to home care.

"Adult day health" (level II). Adult day health is a
structured program that provides licensed rehabilitative and
skilled nursing services in an environment that also offers
social work services and socialization for frail and disabled
adults. Level II services provide rehabilitative, nursing, and
professional level of psychological/counseling services with
afocus on prevention, teaching, and health monitoring. Each
participant has a specialized plan of care designed to structure
his or her participation and to address particular needs.

"Certification." The process by which an area agency
on aging as authorized by the department certifies an adult
day health center to be eligible for Medicaid reimbursement
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for direct services provided to eligible individuals. The cen-
ter must directly provide the services and meet requirements
set by the department including fiscal requirements for con-
tracting with the department. Adult day health centers that do
not accept Medicaid or state-funded clients are not certified
through this process.

"Core services. A common set of services that is pro-
vided by all programs that must include: client screening,
individual assessment, and plan of care; basic health monitor-
ing with consultation from a registered nurse; social services,
therapeutic activities, at least one nutritional meal per day,
including modified diet if needed; coordination and/or provi-
sion of transportation; emergency care for participants.

"Intake evaluation." The screening process conducted
by the Adult Day Health center must be completed in order to
gain an initial assessment of the appropriateness of the adult
day health program for the client. During the intake process,
clients for whom the program is not appropriate, are referred
to other community agencies.

""Plan of care.” The written plan that is developed with
the participation of the client, and/or the client's authorized
representative, is monitored by the individual responsible
from the multidisciplinary team for each participant's plan.
The plan of care details the services to be provided through
identifying services needed with goals, objectives, and dura-
tion of the services.

NEW SECTION

WAC 388-15-652 Adult day care (COPES level I). (1)
Determining eligibility for COPES level I adult day care.

(a) Home and community services staff (HCS) or area
agency on aging (AAA) case managers determine eligibility,
by determining the need of the client cannot be appropriately
met in a less structured setting and in accordance with the cri-
teria listed in subsection (2) of this section.

(b) The need for services must be documented in the plan
of care, assessed, and re-authorized at regular, specified inter-
vals.

(c) A physician does not need to authorize adult day care
services as is required for level II adult day health.

(2) A person who is eligible for COPES and needing
supervision or activities of daily living who can benefit from
level I services to remain in their own home may receive
level I services if it is an approved part of the clients service
plan developed by HCS staff, AAA staff or authorized sub-
contractors. Eligibility criteria for adult day care COPES
level I. Clients are eligible when they are:

(a) Eligible for COPES as defined in WAC 388-15-620;
and

(b) Ineligible for, and/or are eligible for, but do not have
access to, level II adult day health; and

(c) Determined to be in need of one or more of the fol-
lowing services:

(i) Provision of personal care as defined in WAC 388-
15-202(38);

(i1) Basic health monitoring with consultation from a
registered nurse;

(iii) Therapeutic activities; or

(iv) Supervision or protection.
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(3) Identifying providers. The AAA directly designates
adult day care level I providers through a,COPES contract.

(4) Rates and sources of payment for adult day care level
L

(a) Transportation is not reimbursed under this rate.
Arrangements for transportation for eligible Medicaid recipi-
ents are made with the local Medicaid transportation brokers
or with individual client COPES funds.

(b) Services are reimbursed on an hourly basis up to four
hours per day. Any service provided over four hours per day
shall be reimbursed at the daily rate. Effective July 1, 1997
the rates are as follows:

Counties COPES Level I
Daily Hourly
rate rate

King $33.83 $8.45

Benton, Clark, Franklin, Kitsap, $30.10 $7.53

Pierce, Snohomish, Spokane, Thur-

ston, Whatcom, and Yakima

All other counties $28.53 $7.13

(c) Service plan for adult day care level I " The level I
service is a part of the COPES service plan for the client.
This plan is developed by HCS, AAA (or authorized subcon-
tractor) staff. A client/participant may receive both level 1
and level II services on different days. If, according to an
adult day health center plan of care, a client/participant may
need a level II service three days per week, but only wishes
and would benefit from socialization or activities of daily liv-
ing (ADL) assistance two additional days, both services may
be authorized to complement the week.

NEW SECTION

WAC 388-15-653 Adult day health (level II). (1)
Determining eligibility for level II.

(a) Certified providers assess the prospective client's
need for day health. The assessment must include all services
that the client has been authorized to receive. A state-
approved assessment tool must be used. The two approved
tools are:

(i) The OARS multidimensional functional assessment;
and '

(ii)) The comprehensive assessment (CA) provided by
AASA. The CA must not contain the AASA/DSHS logo.

(b) The adult day health provider must document the cli-
ent's need for skilled nursing care or rehabilitative therapy
and the frequency of the planned care provision.

(c) Day health providers must verify each client’s Med-
icaid and COPES eligibility.

(d) The provider must obtain a current medical report
from the client's physician. The report must have been com-
pleted and dated by the client's physician within the last three
months. The facility must inform the physician that he or she
is documenting the need for skilled nursing or professional
rehabilitative therapy services. The facility staff must obtain,
from the attending physician, the following additional medi-
cal information:
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(i) Frequency with which the client must be seen by the
physician (client must agree to visits as ordered by the physi-
cian);

(ii) Orders for physical, speech, and hearing or other
rehabilitative therapy; and

(iii) The physician’s signature shall indicate that the cli-
ent has a medical need for adult day health services and
orders the development of a plan of care, and the provision of
adult day health services.

(e) The multidisciplinary team, in preparing the plan of
care, shall include input from the attending physician of any
client funded by Medicaid.

(f) The plan of care shall be forwarded to the attending
physician within one week of completion.

(g) Medicaid clients shall have their plan of care reas-
sessed at least once every three months by the multidisci-
plinary team, which is to include the clients attending physi-
cian.

(h) Progress notes on Medicaid clients must be recorded
weekly.

(i) Changes in the Medicaid clients plan of care are to be
filed in their case record and a copy forwarded to the clients
physician.

(2) Eligibility criteria for adult day health level II.

(a) Applicants are considered ellglble for level II when
they are: Ce

(i) Active Title XIX recipients in the followmg catcgo-
ries:

Medical ID Code Medical program eligibility

CNP Categorically needy program
CNP-QMB Categorically needy qualified medi-
cal beneficiaries
GAU/W General assistance unemployable

alcohol and drug addiction treatment
and support act

or

(ii) Enrolled COPES clients receiving at least one
COPES service (not including level II day health).

(b) In addition to subsection (1)(a) of this section, eligi-
ble clients must also be in need of one or more of the follow-
ing and not have access to:

(i) Skilled nursing services: Skilled nursing services are
services provided by a registered nurse (RN), or a licensed
practical nurse (LPN). Reminding or coaching a client is not
a skilled service. Skilled nursing services may include, but is
not limited to, one or more of the following:

(A) Observation and assessment: This service may be
medically necessary for a client who is in an unstable condi-
tion.

(B) Teaching and training activities: Teaching and train-
ing activities enable the client to become independent.
Examples of teaching a client are:

(I) Self-administration of an injection,

(II) Prefill insulin syringes,

(II) Irrigate a catheter,

(IV) Care for a colostomy or ileostomy,

(V) Dressing changes and aseptic techniques,

(VI) Management of activities of daily living,
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(VII) Understand an illness, medications, its symptoms
and how to‘cope. - *"* “*

(C) Intervention: Services provided directly by the
licensed nurse may include, but are not limited to:

(D) Inset or irrigate a catheter,

(II) Administer medications or medical gases,

(III) The administration and management of infusion
therapy services.

(ii) Rehabilitative therapies: Therapy services must be
medically necessary for preventing further deterioration or
restoring a function affected by the client’s iliness, disability,
or injury. These services must be provndcd by or under the
supervision of the therapist.

(A) Physical therapy: Physical therapy must be provided
according to applicable state practice laws and regulations.
Physical therapy may include but not be limited:

(I) Assessing the participant's mobility level, strength,
range of motion endurance, balance, ability to transfer.

(I) Provide treatment to relieve pain and/or develop
restore, or maintain functioning.

(IIT) Establish a maintenance program and provide writ-
ten and verbal instructions to program staff and the fam-
ily/caregiver to assist the participant with implementation.

(B) Occupational therapy: Occupational therapy ser-
vices must be provided according to applicable state practice
laws and regulations. Occupational therapy may include, but
are not limited to:

() Administer basic evaluation to determine baseline
level of functioning, ability to transfer, range of motion, bal-
ance, strength and coordination, activities of daily living and
cognitive-perceptual functioning.

(II) Teach and train participant and/or staff in the use of
therapeutic, crcatlve, and self-care activities to improve or
maintain the pamc1pants capacity for self-care and indepen-
dence, and increase the range of motion, strength and coordi-
nation. ‘

(C) Speech pathology and audiology: Speech pathology
and audiology services must be provided according to appli-
cable state practice laws and regulations. Services may
include, but are not limited to:

(D) Establish a treatment program to improve communi-
cation ability and correct disorders.

(I) Provide speech therapy procedures that include audi-
tory comprehension tasks visual and/or reading comprehen-
sive tasks, language intelligibility tasks, training involving
the use of alternative communication devices.

(IIT) Swallowing assessment and treatment.

(c) The client must receive services from one of the
licensed professionals listed above. If, at the time of reas-
sessment, it is determined that the participant requires fewer
or more days of attendance, based on documentation of care
delivered, the plan of care will be adjusted.

(3) Identifying providers. Level II providers for billing
purposes are designated through a contract with the DSHS
medical assistance administration (MAA). In order to be eli-
gible to contract with MAA, they must be certified by the
AAA. The AAA is required to conduct an annual review for
continuing certification for each provider.

(4) Rates for level II and sources of payment.
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(a) Transportation is not reimbursed under level II adult
day health rate.- Arrangements for transportation are made
with the local Medicaid transportation brokers.

(b) Effective July 1, 1997 the rates are as follows:

Counties Rate
Level 11
King $44.04
Benton, Clark, Franklin, Kitsap, Pierce, Sno- $39.93
homish, Spokane, Thurston, Whatcon, and
Yakima
All other counties $37.74

(c) There is a one time only intake evaluation that is
reimbursed at eighty-two dollars and ninety cents.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 388-15-654 Plan of care. The plan of care:

(1) Is developed by the multidisciplinary team of the
adult day health center. In determining days of attendance
for each participant, the center will assess the individual for
the frequency of need for any of the above listed services. In
addition, the plan should determine the frequency for active
psycho-social therapy, which includes assessment for and
treatment of mental iliness, which must be provided by an
appropriate therapist as defined in RCW or state regulations.

(2) For level II determine the frequency of attendance
based on frequency of need for skilled nursing or rehabilita-
tion therapy.

(3) Must be authorized by the participant's physician.
The physician must be informed that he or she is document-
ing the participant's need for services described in the plan of
care.

(4) Must include at a minimum the following:

(a) Identified needs in each service area;

(b) Time-limited measurable goals and objective of the
care for the person served;

(c) Type and scope of interventions to be provided in
order to reach predicted outcomes;

(d) Discharge/transition plan for the person, including
specific criteria for discharge/transition.

NEW SECTION

WAC 388-15-655 Title XIX adult day health certifi-
cation and monitoring. (1) Administration.

(a) Role of the AAA.

(i) The AAA, as authorized by the department, is respon-
sible for the administration of the certification process for
determining eligibility of an adult day health center to receive
Medicaid funds. The AAA will make the initial certification
and annual review (recertification) of applicants. A letter of
certification will be given to applicants meeting all require-
ments, administrative and fiscal for contracting with the
department. The AAA shall notify the department in writing
of all certifications.
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(ii)) When an applicant applying for initial certification
does not meet all the certification requirements, certification
will be denied. A notice from the AAA setting forth the rea-
son for denial will be mailed to the applicant within thirty
days after completion of the site visit.

(iii) The department may take action such as, but not lim-
ited to, stop placement, corrective action or revocation of cer-
tification at any time the adult day health center is found not
to be in compliance with client eligibility requirements, or
not meeting the administrative or fiscal requirements. The
AAA shall notify the facility in writing of the reasons for
revocation. Revocation will become effective sixty days after
notice is mailed to the facility. Revocation may be suspended
if the facility submits an approved corrective action plan
within thirty days after the mailing date of the revocation
notice. The AAA will determine the date by which the cor-
rective action must be completed.

(2) Minimum requirements for certification.

(a)Missionstatement,articlesofincorporationandbylaws.
(b) Names and addresses of the board of directors (including
minutes of the last three meetings) if the applicant is a non-
profit organization. Names and addresses of all owners if the
applicant is a proprietary.

(c) Organizational chart.

(d) Total program operating budget including all revenue
sources and client fees generated.

(e) Program policies and operating procedures manual
(all centers must operate at least three days a week and pro-
vide a structured program for participants for at least four
hours a day.

(f) Personnel policies and job descriptions of each paid
staff position and volunteer positions.

(g) Definitions, policies and procedures around sus-
pected abuse, neglect, or exploitation and mandatory report-
ing to adult protective services.

(h) Financial statement or the latest audit report of the
organization by a certified public accountant (CPA).

(i) A floor plan of the facility indicating usage of space -

with interior measurements.

(j) Building inspection report, fire department inspection
report, local health department inspection report, and food
handler permit if food is prepared in the facility.

(k) Updated TB test for each staff member.

(1) All forms used in client's case records/files.

(m) Program/activities calendar for the month prior to
application.

NEW SECTION

WAC 388-15-656 Administration and organization.
(1) Governing board.

(a) Unless the program is independently owned or func-
tions through a governmental unit, a formal governing body
shall have full legal authority and fiduciary responsibility for
the operation of the program, adopting bylaws, and rules that
address:

(i) Purposes of the program;

(ii) Governing body's composition and size, and mem-
bers' and committee chairs' terms of office;

(iii) Frequency of meetings.
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(b) The organization shall develop a written plan,
reviewed on a regular basis, that addresses:

(i) The core values and mission of the organization, that
promote seeing the persons served as the focus of the adult
day health program;

(i) That supports leadership that identifies and demon-
strates ethical behavior in business, marketing, communica-
tion, and the provision of services; and

(ii1) Information dissemination from a variety of sources
to plan and improve performance and to educate, inform and
demonstrate to all stakeholders the value of adult day health
services.

(2) The advisory committee.

(a) Every adult day health program shall have a body that
serves as an advisory committee. When an adult day health
program is a subdivision or subunit of a multifunction orga-
nization, a committee or subcommittee of the governing body
of the multifunction organization may serve as the advisory
committee of the program.

(b) For a single purpose agency the governing body may
fulfill the functions of the advisory committee.

(c) The advisory committee shall meet at least twice a
year, but preferably quarterly, and shall have an opportunity,
at least annually, to review and make recommendations on
program policies. The advisory committee should be repre-
sentative of the community and include family members of
current or part participants and nonvoting staff representa-
tives.’

(3) A written plan of operation.

The administrator shall be responsible for the develop-
ment of a current, written plan of operation with approval of
the governing body. The plan of operation shall be reviewed,
and if necessary, revised annually. The plan may include:

(a) Short- and long-range program goals;

(b) Definition of the target population, including num-
ber, age and needs of participants; '

(c) Geographical definition of the service area;

(d) Hours and days of operation;

(e) Description of basic services and any optional ser-
vices;

(D) Policies and procedures for service delivery;

(g) Policies and procedures for admission and discharge;

(h) Policies and procedures for assessment and reassess-
ment, and the development of a plan of care with participants
and/or family/caregiver by an interdisciplinary team;

(i) Staffing pattern;

()) A plan for utilizing community resources;

(k) Policies and procedures for recruitment, orientation,
training, evaluation, and professional development of staff
and volunteers;

(1) General record policies;

(m) Statement of participant rights;

(n) Mandated reporting procedures;

(o) Marketing plan;

(p) Strategic planning;

(q) Accident, illness, and emergency procedures;

(r) Grievance procedures;

(s) Procedures for reporting suspected abuse;

(t) Payment mechanisms, funding sources and rates; or

(u) Operational budget.
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(4) A written emergency plan. A written plan for han-
dling emergencies shall be developed, and posted at each pro-
gram site and on all program owned vehicles. Staff shall be
trained to ensure smooth implementation of the emergency
plan. If a single participant is present, at least one staff mem-
ber on site shall be trained in cardiopulmonary resuscitation
(CPR) and first aid.

(5) Lines of supervision and responsibility.

(a) To ensure continuity of direction and supervision,
there shall be a clear division of responsibility between the
governing body and the adult day health program administra-
tor.

(b) An administrator shall be appointed and given full
authority and responsibility to plan, staff, direct, and imple-
ment the program. The administrator shall also have the
responsibility for establishing collaborative relations with
other community organizations to ensure necessary support
services to participants and their families/caregivers.

(¢) The administrator or the individual(s) designated by
the administrator shall be on site to manage the program's
day-to-day operations during hours of operation. If the
administrator is responsible for more than one site, or has
duties not related to adult day health administration or provi-
sion of services, a program director shall be designated for
each additional site and shall report to the administrator.

(d) An organizational chart shall be developed to illus-
trate the lines of authority and communication channels, and
shall be provided to all staff.

(6) Administrative policies and procedures.

(a) Every adult day health program shall demonstrate fis-
cal responsibility by utilizing generally accepted principles of
accounting in all its financial transactions. Fiscal policies,
procedures, and records shall be developed to enable the
administrator to meet the fiscal reporting needs of the gov-
erning body.

(b) Every adult day health program shall develop a plan
to address the future financial needs of the program. The plan
shall include projected program growth, capital purchases,
projected revenue, projected expenses, and plans for fund
raising.

(7) Quality improvement.

(a) Every adult day health program shall develop a qual-
ity improvement plan, with specific measurable objectives,
designed to meet requirements of any licensing, funding
sources, and professional standards.

(b) Policies and procedures for monitoring program
quality and determining further action shall be developed by
the administrator with the advice of the multidisciplinary
staff team and the advisory committee with the approval of
the governing body.

(8) Personnel policies and practices.

(a) There shall be a written job description for each staff
position that specifies:

(i) Qualifications for the job;

(i1) Delineation of tasks; and

(iii) Lines of supervision and authority.

(b) Each employee shall receive, review, and sign a copy
of the job description at the time of employment. Volunteers
who function as staff also shall be provided written descrip-
tions of responsibilities.
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(c) Provision shall be made for orientation of new
employees and volunteers. All staff and volunteers shall
receive regular in-service training and staff development that
meet their individual training needs. This shall be docu-
mented.

(d) Probationary evaluations and annual performance
evaluations, in accordance with job descriptions, shall be
conducted and shall conform to the policy of the funding or
parent organization. Staff members shall review the written
evaluation, which shall be signed by both the employee and
supervisor. Copies shall be kept in locked personnel files.

(e) Each employee shall receive and/or review a copy of
the program'’s personnel policies at the time of employment.

(f) Each employee shall have an individual file contain-
ing: Employee's qualifications, verification of training com-
pleted, signed job description and all performance evalua-
tions. In addition, personnel files shall contain a copy of a
current license or certificate, if applicable to the staff posi-
tion, and certification of CPR and first aid training, if applica-
ble.

~ (g) Whenever volunteers function in the capacity of
staff, all applicable personnel policies pertain.

(h) The program shall conform to federal and state labor
laws, must be in compliance with equal opportunity guide-
lines, and must adhere to federal and state employment regu-
lations.

(9) Participant policies. Policies shall define the target
population, admission criteria, discharge criteria, medication
policy, participant rights, fee schedule, confidentiality, griev-
ance procedures, and staff/participant ratios. Policies shall
conform to the following:

(a) Nondiscrimination policy. No individual shall be
excluded from participation in or be denied the benefits of or
be otherwise subjected to discrimination in the adult day
health program on the grounds of age, race, color, sex, reli-
gion, or national origin, creed, marital status, Vietnam era or
disabled veteran's status, sensory, physical, or mental handi-
cap.

(b) Bill of rights. A participant bill of rights shall be
developed, posted, distributed to, and explained to partici-
pants, families, staff, and volunteers in the language under-
stood by the individual.

(c) Illness/injury procedure. There shall be written pro-
cedures to be followed in case a participant becomes ill or is
injured. The procedures shall be posted in at least one visible
location at all program sites and shall be thoroughly
explained, to staff, volunteers and participants. The proce-
dures shall describe arrangements for hospital inpatient and
emergency room service and include directions on how to
secure ambulance transportation.

(d) Medications. Participants who need to take medica-
tions while at the program, and who are sufficiently mentally
alert, shall be. encouraged and expected to bring, keep and
take their own medications as prescribed. Some participants
may need assistance with their medications, and a few may
need to have their medications administered by program
staff. In order for program staff to administer any prescribed
medication, there must be a written authorization from the
participant’s physician stating that the medication is to be
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administered at the program site and identifying the licensed
person responsible for administration.

(e) The program shall develop written mediation proce-
dures who are explained to all staff and anyone else who has
responsibility in this area. At a minimum, these procedures
shall describe the following: ’

(i) How medications will be stored;

(ii) Under what conditions licensed program staff will
administer medications;

(iii) How medications brought to the program by a par-
ticipant must be labeled;

(iv) How general medications such as aspirin or laxatives
are to be used;

(v) How the use of medications will be entered in partic-
ipants’ case records.

(10) General record.

The adult day health program shall maintain a secure
participant record system to ensure confidentiality. The
record system shall include, but is not limited to:

(a) A permanent registry of all participants with dates of
admission and discharge;

(b) A written policy on confidentiality and the protection
of records that defines procedures governing their use and
removal, and conditions for release of information contained
in the records; .

(c) A written policy on conditions that require authoriza-
tion in writing by the participant or the legally responsible
party for release of appropriate information not otherwise
authorized by law;

(d) A written policy providing for the retention and stor-
age of records for at least five years (or in accordance with
state or local requirement) from the date of the last service to
the participant;

(e) A written policy on the retention and storage of such
records in the event the program discontinues operation,
depending on the requirements of funding sources;

(f) A policy and procedure manual governing the record
system and procedures for all agency staff;

(g) Maintenance of records on the agency's premises in
secure storage area;

(h) Notes and reports in the participant's record that are
typewritten or legibly written in ink, dated, and signed by the
recording person with his/her title.

(11) Participant records. The following shall maintain a
record for each participant. This shall include, but is not lim-
ited to, the following:

(a) Application and enrollment forms;

(b) Medical history and functional assessment (initial
and ongoing);

(c) Plan of care (initial and reviews) and revisions;

(d) Fee determination form;

(e) Service contract;

(f) Signed authorizations for releases of medical infor-
mation and photos, as appropriate;

(g) Signed authorizations for participant to receive emer-
gency medical care if necessary;

(h) Correspondence;

(i) Attendance and service records;

(j) Transportation plans;

(k) Where appropriate:
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(i) Medical information form;

(ii) Documentation of physicians' orders;

(iii) Physical examinations;

(iv) Treatment, therapy, and medication notes;

() Progress notes, chronological and timely;

(m) Where appropriate, discharge plan and summary;

(n) Current photograph of client;

(o) Emergency contacts;

(p) Signed statement that participant or legal representa-
tive has read the policies of the program with respect to the
Patient Self-Determination Act of 1990.

(12) Administrative records. Administrative records
shall include the following:

(a) Personnel records (including personnel training);

(b) Fiscal records;

(c) Statistical records;

(d) Government-related records (funding sources/regula-
tory);

(e) Contracts;

(f) Organizational records;

(g) Results of quality improvement plan which could
include annual evaluation, utilization review, or care plan
audit;

(h) Board and advisory group meeting minutes;

(i) Certificates of fire and health inspections;

(j) Incident reports;

(k) Emergency plan;

(D Criteria for participant termination.

(13) Community relations. Adult day health programs
shall provide information on adult day health to target popu-
lations and the general public. Participants and their families
shall be made aware of community agencies for financial,
social, recreational, educational and medical services. In
addition, the program staff shall establish linkages with other
community agencies and institutions to coordinate services
and form service networks.

NEW SECTION

WAC 388-15-657 Staffing. (1) Staff selection is depen-
dent on participant needs, program design, and regulatory
requirements. The program must have the proper balance of
professionals and paraprofessionals or nonprofessionals to
adequately meet the needs of participants. Services must be
delivered by those with adequate professional training. One
staff person can have multiple functions; for example, an
administrator who is also responsible for providing nursing
services or social services.

(2) All core services shall have an administrator/program
director and an activity coordinator on staff. Health care and
social services personnel may be on staff or consulting. Per-
sonnel delivering level 11 services may be on staff or on con-
tract.

(3) Staffing levels in all adult day health program will
vary based upon the number of participants and the care pro-
vided. The staffing level shall be sufficient to:

(a) Serve the number and functioning levels of adult day
health program participants;

(b) Meet program objectives;

(c) Provide access to other community resources.
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(4) The staff-participant ratio shall be a minimum of one
to six. Persons counted in the staff-participant ratio are those
who provide direct service with participants. When there is
more than one participant present there shall be at least two
staff members on the premises, one of whom is directly
supervising the participants.

(5) As the number of participants with functional impair-
ments increases, the staff-participant ratio shall be adjusted
accordingly. Programs serving a high percentage of partici-
pants who are severely impaired shall have a staff-participant
ratio of one to four. All programs shall have a written policy
regarding staff-participant ratios.

(6) To ensure adequate care and safety of participants,
there shall be provision for qualified substitute staff.

(7) Volunteers shall be included in the staff ratio only
when they conform to the same standards and requirements
as paid staff, meet the job qualification standards of the orga-
nization, and have designated responsibilities.

NEW SECTION

WAC 388-15-658 Personnel requirements. (1)
Administrator. The administrator:

(a) Is responsible for the development, coordination,
supervision, and fiscal control and evaluation of services pro-
vided through the adult day health program.

(b) Shall have a master's degree and one year supervisory
experience in health or social services (full-time or equiva-
lent) or bachelor's degree and two years supervisory experi-
ence in a social or health service setting.

(2) Program director.

(a) The program director shall have a bachelor's degree
in health, social services or a related field, with one year
supervisory experience (full-time or equivalent) in a social or
health service setting, or a high school diploma and four
years of experience in a health or social services field of
which two years must be supervision.

(b) For level Il services, minimum requirements for the
program director shall be a bachelor's degree in health, social
services or a related field, with one year supervisory experi-
ence (full-time or equivalent) in a social or health service set-
ting.

(3) Social worker.

(a) The social worker shall have a master's degree in
social work or counseling and at least one year of profes-
sional work experience (full-time or the equivalent), or a
bachelor's degree in social work or counseling and two years
of experience in a human service field.

(b) Depending on the setting and licensing requirements,
social work functions may be performed by other human ser-
vice professionals, such as rehabilitation counselors, geron-
tologists, or mental health workers (although they may not
call themselves social workers without appropriate creden-
tials).

(4) Registered nurse (RN). The nurse shall be a regis-
tered nurse (RN) with valid state credentials and a minimum
of one year applicable experience (full-time equivalent).

(5) Licensed practical nurse (LPN). The licensed practi-
cal nurse (LPN) shall have valid state credentials and a mini-
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mum of one year applicable experience (full-time equiva-
lent).

(6) Activities coordinator. The activities coordinator
shall have a bachelor's degree in recreational therapy or a
related field and one year of experience (full-time equivalent)
in social or health serviges or an associate degree in recre-
ational therapy or a related field plus two years of appropriate
experience.

(7) Certified occupational therapy assistant (COTA) or
physical therapy assistant. The COTA or physical therapy
assistant shall be certified with valid state credentials and a
minimum of one year applicable experience (full-time equiv-
alent).

(8) Nursing assistant/certified (NAC). The nursing
assistant shall be certified with valid state credentials and a
minimum of one year applicable experience (full-time equiv-
alent).

(9) Program assistant/aide/personal care aide. The pro-
gram assistant or aide shall have one or more years of experi-
ence in working with adults in a health care or social service
setting.

(10) Therapists. Physical therapists, occupational thera-
pist, speech therapists, recreation therapists, mental health
therapists, or any other therapists, utilized shall have valid
state credentials and one year of experience in a social or
health setting.

(11) Consultants. Consultants shall be available to pro-
vide services as needed in order to supplement professional
staff and enhance the program's quality.

(12) Secretary/bookkeeper. The secretary/bookkeeper
shall have at least a high school diploma or equivalent and
skills and training to carry out the duties of the position.

(13) Driver. The driver shall have a valid and appropri-
ate state driver's license, a safe driving record, and training in
first aid and CPR. The driver shall meet any state require-
ments for licensure or certification.

(14) Volunteers. The volunteers shall be individuals or
groups who desire to work with adult day health participants
and shall take part in program orientation and training. The
duties of volunteers shall be mutually determined by volun-
teers and staff. Duties, to be performed under the supervision
of a staff member, shall either supplement staff in established
activities or provide additional services for which the volun-
teer has special talents.

NEW SECTION

WAC 388-15-659 Facility. (1) Location.

(a) Selection of a location for a program facility shall be
based on information about potential participants in its ser-
vice area and be made in consultation with other agencies,
organizations, and institutions serving older individuals and
those with functional impairments, as well as considering the
availability of a suitable location.

(b) Space.

(i) The facility shall comply with applicable state and
local building regulations, zoning, fire, and health codes or
ordinances. When possible, the facility shall be located on
the street level. If the facility is not located at street level, it
is essential to have a ramp and/or elevators. An evacuation
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plan for relocation of participants shall also be in place in the
event of an emergency.

(ii) Each adult day health program, when it is co-located
in a facility housing other services, shall have its own sepa-
rate identifiable space for main activity areas during opera-
tional hours. Certain space can be shared, such as the kitchen
and therapy rooms.

(ii1) The facility shall have sufficient space to accommo-
date the full range of program activities and services. The
facility shall provide at least sixty square feet of program
space for multi-purpose use for each day health participant.
In determining adequate square footage, only those activity
areas commonly used by participants are to be included. Din-
ing and kitchen areas are to be included only if these areas are
used by participants for activities other than meals. Recep-
tion areas, storage area, offices, restrooms, passage ways,
treatment rooms, service areas, or specialized spaces used
only for therapies are not to be included when calculating
square footage.

(iv) The facility shall be adaptable to accommodate vari-
ations of activities (group and/or individual) and services.
The program shall provide and maintain essential space nec-
essary to provide services and to protect the privacy of the
participants receiving services. There shall be sufficient pri-
vate space to permit staff to work effectively and without
interruption. There shall be sufficient space available for pri-
vate discussions.

(v) There shall be adequate storage space for program
and operating supplies.

(vi) The facility's restrooms shall be located as near the
activity area as possible, preferably no more than forty feet
away. The facility shall include at least one toilet for each ten
participants. Programs that have a large number of partici-
pants that require more scheduled toileting or assistance with
toileting shall have at least one toilet for each eight partici-
pants. The toilet shall be equipped for use by mobility-lim-
ited persons, easily accessible from all program areas, and
one or two of the toilet areas should be designed to allow
assistance from one or two staff.

(vii) Each bathroom shall contain an adequate supply of
soap, toilet tissues and paper towels.

(ix) In addition to space for program activities, the facil-
ity shall have a rest area and designated areas to permit pri-
vacy and to isolate participants who become ill or disruptive,
or may require rest. It shall be located away from activity
areas and near a restroom and the nurse's office. There shall
be at least one bed, couch or recliner for each ten participants
which can be used for resting or the isolation of a participant
who is ill or suspected of coming down with a communicable
disease. If beds are used, the mattresses shall be protected
and linen changed after each use by different participants.

(x) A loading zone with sufficient space for getting on
and off a vehicle shall be available for the safe arrival and
departure of participants. There should be sufficient parking
available to accommodate family caregivers, visitors, and
staff. Adequate lighting should be provided.

(2) Atmosphere and design.

(a) The design shall facilitate the participants’ movement
throughout the facility and encourage involvement in activi-
ties and services. The environment shall reinforce orientation
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and awareness of the surroundings by providing cues and
information about specific rooms, locations, and functions
that help the participant to get his/her orientation to time and
space.

(b) A facility shall be architecturally designed in con-
formance with the requirements of sections 504 of the Reha-
bilitation Act of 1973 to accommodate individuals with a dis-
ability and meet any state and local barrier-free requirements
and/or the Americans with Disabilities Act.

(c) Illumination levels in all areas shall be adequate, and
careful attention shall be given to avoiding glare. Attention
shall be paid to lighting in transitional areas such as outside to
inside and different areas of the facility.

(d) Sound transmission shall be controlled. Excessive
noise, such as fan noise, shall be avoided.

(e) Comfortable conditions shall be maintained within a
comfortable temperature range. Excessive drafts shall be
avoided uniformly throughout the facility.

(f) Sufficient furniture shall be available for the entire
participant population present. Furnishings shall accommo-
date the needs of participants and be attractive, comfortable,
sturdy and safe. Straight-backed chairs with arms shall be
used during activities and meals.

(g) An adult day health facility shall be visible and rec-
ognizable as a part of the community. The entrance to the
facility shall be clearly identified. It shall also be appealing
and protective to participants and others.

(h) When necessary, arrangements shall be made with
local authorities to provide safety zones for those arriving by
motor vehicle and adequate traffic signals for people entering
and exiting the facility.

(i) A telephone shall be available for participant use.

(3) Safety and sanitation.

(a) The facility and grounds shall be safe, clean, and
accessible to all participants. It shall be designed, con-
structed, and maintained in compliance with all applicable
local, state, and federal health and safety regulations.

(b) There shall be an area for labeled medication, secured
and stored apart from participant activity areas. If medica-
tions need to be refrigerated, they should be in a locked box -
if not in their own refrigerator.

(c) Safe and sanitary handling, storing, preparation, and
serving of food shall be assured. If meals are prepared on the

premises, kitchen appliances, food preparation area, and

equipment must meet state and local requirements.

(d) Toxic substances, whether for activities or cleaning,
shall be stored in an area not accessible to participants. They
must be clearly marked, the contents identified, and stored in
original containers.

(e) At least two well-identified exits shall be available.
Nonslip surfaces or bacteria-resistant carpets shall be pro-
vided on stairs, ramps, and interior floors.

(f) Alarm/warning systems are necessary to ensure the
safety of the participants in the facility in order to alert staff
to potentially dangerous situations. It is recommended that
call bells shall be installed or placed in the rest areas,
restroom stalls, and showers.

(8) An evacuation plan shall be strategically posted in
each facility.
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(h) The facility shall be free of hazards, such as high
steps, steep grades, and exposed electrical cords. Steps and
curbs shall be painted and the edges of stairs marked appro-
priately to highlight them. All stairs, curb cuts, ramps, and
bathrooms accessible to those with disabilities shall be
equipped with properly anchored handrails.

(i) Procedures for fire safety as approved by the local fire
authority shall be adopted and posted, including provisions
for fire drills, inspection and maintenance of fire extinguish-
ers, periodic inspection, and training by fire department per-
sonnel. The program shall conduct and document quarterly
fire drills and keep reports of drills on fire. Improvements
shall be made based on the fire drill evaluation. Smoke
detectors shall also be used.

(j) Emergency first-aid kits shall be visible and accessi-
ble to staff. Contents of the kits shall be replenished after use
and reviewed as needed. A nurse or personnel trained in first
aid and CPR shall be on hand whenever participants are
present. Infection control procedures shall be followed by all
staff. All staff shall be trained in and use Universal Precau-
tions.

(k) There shall be sufficient maintenance and house-
keeping personnel to assure that the facility is clean, sanitary,
and safe at all times. Maintenance and housekeeping shall be
carried out on a regular schedule and in conformity with gen-
erally accepted sanitation standards, without interfering with
the program.

(1) If smoking is permitted, an adequately ventilated spe-
cial area away from the main program area shall be provided
and supervised.

EW SECTION

WAC 388-15-660 Nonduplication of services. The
need for coordination of care shall be considered for each
participant. If the person is a client of another agency and/or
receiving services from the department, the plan of care shall
be developed in conjunction with the services provided by
the other agencies or the department.

EW TI

WAC 388-15-661 Clients in residential care or nurs-
ing facility care settings. Residential clients may receive
adult day health level II services when the service is an
approved part of the service plan developed by AASA staff.
AASA staff will prorate the amount paid to the residential
setting for the hours in which the resident/participant was
attending adult day health. Clients receiving nursing facility
care shall not be authorized adult day health services. Clients
who reside in adult residential care, assisted living or adult
family homes shall not be authorized COPES funded adult
day care.

NEW SECTION

WAC 388-15-662 Expenditures not to exceed. If pro-
gram expenditures exceed the budget appropriations, the
department shall have the authority to limit services by set-
ting forth alternative ways of determining eligibility such as:
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(1) Authorizing service to only those clients with the
greatest care needs.

(2) Department staff shall assess and authorize all adult
day health services.

(3) Limit the number of days a client may receive ser-
vices.

(4) The department shall comply with established rules
and procedures for client notification should action in this
section become necessary.

WSR 98-23-019
PROPOSED RULES
DEPARTMENT OF TRANSPORTATION
[Filed November 9, 1998, 8:25 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
17-036.

Title of Rule: Chapter 468-310 WAC, Prequalification
of ferry system contractors.

Purpose: The purpose of these amendments is to allow
contractors who bid on ferry terminals, other marine facili-
ties, and highway construction projects to be prequalified
under one rule, chapter 468-16 WAC. Other minor revisions
were made to clarify procedures for determining qualifica-
tions of contractors for performing marine vessel construc-
tion contracts.

Statutory Authority for Adoption: RCW 47.60.680,

47.60.690.

Statute Being Implemented: RCW  47.60.680,
47.60.690.

Summary: These changes establish procedures for

determining the qualifications of contractors for the perfor-
mance of marine construction projects and allows the use of
work class ratings established for contractors that is prequal-
ified under chapter 468-16 WAC.

Reasons Supporting Proposal: To implement statutory
provisions for implementing the qualification process.

Name of Agency Personnel Responsible for Drafting:
Ken Walker, 1D21 Transportation Building, (360) 705-7017;
Implementation and Enforcement: Paul L. Green, Colman
Dock/Pier 52, (206) 515-3401.

Name of Proponent: Washington State Department of
Transportation, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed changes makes minor revisions to
allow contractors who bid on ferry terminals, other marine
facilities, and highway construction projects to be prequali-
fied under one rule, chapter 468-16 WAC. Other minor revi-
sions were also made to clarify procedures for determining
qualifications of contractors for performing marine vessel
construction contracts.

Proposal Changes the Following Existing Rules: The
rule codifies existing and new procedures for prequalification
and the issuance of bid proposal documents to qualified con-
tractors. It deletes the requirement for the contractor to sub-
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mit, for each contract they intend to submit a bid, a certificate
of their current capacity which will be accompanied and sup-
ported by a status of contracts on hand report. It also deletes
classes 6 through 10 to allow the use of work class ratings
established for contractors that is prequalified under chapter
468-16 WAC which implements RCW 47.28.070.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. A small business eco-
nomic impact statement is not required. The cost of prequal-
ification under the proposed rules would impose no greater
cost than would occur in compliance with our current
prequalification process.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Commission Boardroom 1D2, Trans-
portation Building, 310 Maple Park Avenue S.E., Olympia,
WA 98504-7360, on January 8, 1999, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact TDD
(360) 705-6980, by January 6, 1999.

Submit Written Comments to: Ken Walker, Manager,
Preconstruction Office, P.O. Box 47360, Olympia, WA
98504-7360, fax (360) 705-6810, by January 6, 1999.

Date of Intended Adoption: January 8, 1999.

November 4, 1998
Gerald E. Smith
Deputy Secretary, Operations

AMENDATORY SECTION (Amending Order 84, filed
9/12/83)

WAC 468-310-010 General requirements. Contrac-
tors desiring to offer bids for the performance of contracts for
the construction, improvement or repair of a ferry((-ferry-ter-
minal-or-other-faeility)) operated by the Washington state
ferries or for the repair, overhaul, or the dry-docking of any
ferry operated by Washington state ferries must first be
prequalified by the Washington state department of transpor-
tation (hereinafter "department”) and shall file a standard
prequalification questionnaire and financial statement (here-
inafter "prequalification questionnaire") using forms fur-
nished by the department. Contractors desiring to offer bids
for thc performance of contracts for the construction,
im ent i rminal f: shall sub-
mit for consnderauon a prequalification gucstlonnalre (DOT

420- wi rd W
The prequalification questionnaire shall include a rcport of
the financial ability of the contractor, its organization, key
personnel, equipment and plant facilities, and experience.
Complete answers to all questions and the furnishing of all
information as indicated by column headings or otherwise
throughout the prequalification questionnaire are an essential
part of compliance with these rules. A prequalification ques-
tionnaire from a contractor not previously prequalified under
these rules, who desires to bid on a project must be received
no later than 15 calendar days prior to the bid opening (or
such other time as the department may specify with respect to
any project) in order to receive consideration for that bid
opening. The contractor shall authorize the department to
obtain all information which it may deem pertinent with
respect to the contractor's financial worth, assets and liabili-
ties, and the adequacy of its performance of contracts per-
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formed by the contractor in whole or in part within the pre-
ceding three years. The department shall issue a certificate of
prequalification to any contractor found to possess the quali-
fications prescribed.

Prequalification may be established in any calendar
quarter and is renewable annually. ((Fhe)) Information sub-
mitted in the prequalification questionnaire will be used to
establish the ((first)) initial prequalification, classification
and maximum capacity ratings of the contractor for its cur-
rent fiscal year or remaining portion thereof plus one addi-
tional calendar quarter. ((Fhereafter)) Prequalification will be

rencwcd ((aﬂd—when—appfepﬂafe—mediﬁed-ﬂrdae-fﬁst-quamf

pl-as—en&ea*emlef—qﬁaﬁef)) gnngally thcrcaftg; or g; othcr
times as designated by the department.

The department shall not make available for public
inspection and copying financial information supplied by or
on behalf of the contractor for the purpose of qualifying to
submit a bid or proposal as provided herein. The foregoing
restriction shall not, however, prohibit the department from
giving such information in evidence or in pretrial discovery
in any court action or administrative hearing involving the
department and the contractor.

The department may at any time during which the certif-
icate of prequalification is in effect demand a new prequalifi-
cation questionnaire and if the same is not provided within
sixty days of the date of request, the certificate of prequalifi-
cation held by the contractor will be considered forfeited and
the contractor will not be permitted to bid on contracts let by
the department for those classes of ferry system construction
or repair enumerated in ((subseetion-(8)-ofseetion-3)) WAC

468-310-050(6) until ((steh)) a new statement has been
received by the department.

If at any time during the valid period of the certificate of
prequalification the latest prequalification questionnaire on
record with the department ceases to represent fairly and sub-
stantially the financial position or the equipment and plant
facilities of the contractor to whom the certificate was issued,
it shall be the responsibility of that contractor to so notify the
department and to refrain from further bidding on ferry sys-
temn construction or repair contracts until ((his)) their prequal-
ification has been confirmed or revised. Failure to give such
notice will constitute a violation of these rules.

Qualified contractors shall be notified of impending

expiration of their qualification and will be provided the nec-
essary questionnaire forms for renewal at least forty-five
days before the expiration date.

The department reserves the right to require a personal
interview with any contractor when considering ((his)) their
qualifications.

AMENDATORY SECTION (Amending Order 114, filed
9/14/88)

WAC 468-310-020 Contents of standard prequalifi-
cation questionnaire and financial statement. The standard
prequalification questionnaire and financial statement shall

be ((prepared-in-duplieate—The-eriginal-shat-be)) transmitted
to the ((asststant-seeretaryfor-marine-transportation-and-a
eopy-shal-beretained-by-the contractorapplieant)) director of
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Washington state ferries. The contractor shall provide the fol-
lowing information:

(1) The name, address, phone number, contractor regis-
tration number and type of organization (corporation, copart-
nership, individual, etc.) of the contractor seeking prequalifi-
cation.

(2) The contract size in dollars and the class or classes of
work for which the contractor seeks prequalification (such as
‘vessel dry-docking and hull repairs, vessel electrical repairs,
etc.) as enumerated in ((subseetion~8)-6f)) WAC 468-310-
050(6).

(3) Ownership of the contractor and if a corporation, the
name of the parent corporation (if any) and any affiliated
companies or subsidiaries.

(4) An accurate and complete record of the ((33)) fifteen
largest contracts in excess of (($16;000)) ten thousand dollars
performed by the contractor in whole or in part within the
preceding three years both in Washington and elsewhere,
including subcontracts, giving the contract amount, the date
completed, the class of work, the name, address and phone
number of the owner/agency representative, and any liqui-
dated damages assessed against the contractor by an owner
arising out of the performance of the contract.

(5) The principal officers and key employees showing
the number of years each engaged in the class or classes of
work for which the contractor seeks prequalification. The
department may require resumes of ((the-prinetpal-offiecers

eertifieation-for-wotin-exeess-of-$31:000,000)) such person-
nel as deemed proper for making its determination.

(6) A contractor requesting prequalification certification
to perform work in excess of (($10;660;660)) ten million dol-
lars shall submit copies of its audited annual statements for
the previous three years as audited by an independent certi-
fied public accountant which shall include comparative bal-
ance sheets and income statements, a statement of retained
earnings, supporting schedules and notes attached thereto,
and the opinion of the independent auditor. The financial
statement shall not be more than ((#2)) twelve months old
when submitted. Any wholly owned subsidiary corporation
may file the latest consolidated financial statement of its par-
ent corporation in lieu of a financial statement prepared
solely for such subsidiary providing the financial statement
otherwise meets the requirements of the preceding two sen-
tences. If a consolidated financial statement is filed on behalf
of a subsidiary corporation, a bid of the subsidiary corpora-
tion will be considered only if there is on file with the depart-
ment a letter from the parent corporation guaranteeing perfor-
mance by the subsidiary corporation of its contract with the
department of transportation in an amount at least equal to the
amount of the bid. A letter of guarantee by a parent corpora-
tion may cover a specific contract bid by its subsidiary or all
contracts bid by its subsidiary within a stated period of time.

(7) A list of all major items of equipment to be used in
those classes of work for which prequalification certification
is requested including the original cost, age, location and
condition of such equipment. The schedule shall show
whether the equipment is owned, leased or rented. All major
items of useful equipment should be listed even though fully
depreciated but no obsolete or useless equipment should be
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included. In the event the contractor seeks prequalification
certification to perform work on ferry vessels, the schedule
shall also describe plant facilities of the contractor including
shipyards, dry docks, repair facilities and other plant facili-
ties.

(8) Such other information as may be required by the
prequalification questionnaire.

AMENDATORY SECTION (Amending Order 114, filed
9/14/88)

WAC 468-310-050 Classification and capacity rat-
ing. (1) Each contractor seeking prequalification under these
rules will be classified for one or more of the classes of work
listed in subsection 8 of this section and will be given a max-
imum capacity rating in accordance with its financial ability,
the adequacy of its equipment and plant facilities to perform
the class or classes of work for which it has sought prequali-
fication, the extent of the contractor’s experience in perform-
ing contracts of the class or classes for which prequalification
is sought, and the adequacy of the experience and capability
of the contractor's officers and key employees in performing
contracts of the class or classes for which prequalification is
sought. The maximum capacity rating will limit the quantity
of uncompleted work which the contractor shall have under
contract at any one time either as a prime contractor or a sub-
contractor.

(2) The maximum capacity rating for a contractor apply-
ing for a rating in excess of (($56;800)) fifty thousand dollars
will be ten times the contractor's net worth as set forth in the
standard prequalification questionnaire and financial state-
ment. A properly executed letter of credit from an acceptable
financial institution may be considered as an asset increasing
the contractor's maximum capacity rating by the amount of
the credit, but without the use of a multiplier. The maximum
capacity rating for a contractor not submitting an audited
financial statement as provided in ((subseetien{6)-of)) WAC
468-310-020(6) will be (($+6;080;060)) ten million dollars:
Provided, That in all cases the contractor's maximum capac-
ity rating may be reduced to an amount considered by the
department to be within the contractor’s actual capacity based
upon its organization, personnel, equipment and plant, and
experience.

(3) Consideration will be given to raising, by an amount
not to exceed 50 percent, the maximum capacity rating of a
contractor who qualifies with respect to actual capacity based
upon organization, personnel, equipment and plant facilities,
and experience, upon receipt of evidence of a current bonding
capacity of such additional amount with a corporate surety.
Such evidence shall be in the form of a letter of commitment
executed by an officer of the surety who is authorized to bind
the surety. Notwithstanding the provisions of this subsection,
the maximum capacity rating for a contractor not submitting
an audited financial statement as provided in ((subseetion(6)
of)) WAC 468-310-020(6) will be (($16,600,000)) ten mil-
lion dollars.

(4) The certificate of prequalification issued by the
department will establish a contractor's maximum capacity
rating which will be subject to reduction by the total value of
its current uncompleted work regardless of its location and
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with whom it may be contracted to determine the contractor's

bidding capacity at the particular time. ((This-bidding-eapae-
ity-shall-be-ealled—eurrent-eapaeity:"))
o) (({p-deiefmmg—fheeiﬁen&eegaefty-ef—treen&aefeﬁ

) Notwithstanding the provisions of this section, a
contractor will be allowed to submit a bid for an amount up to
$50,000 on a class or classes of work for which it is prequal-
ified without regard to any financial maximum capacity rat-
ing or financial current capacity rating: Provided, That the
contractor's current capacity may be reduced to an amount
considered by the department to be within the contractor's
actual capacity based upon its organization, personnel, equip-
ment and plant facilities, and experience.

((6%Y)) (6)(a) Construction, repair and maintenance work
on ferry vessels ((end-mainferry—terminal-buildings)) for
which prequalification certification under these rules may be
granted are classified as follows:

Class ((+)) 81Vessel construction and renovation;
Class ((2)) 82Dry-docking and hull repairs;
Class ((3)) 83 Vessel metal fabrication repairs;
Class ((4)) 84 Vessel electrical repairs;

Class ((5)) 83 Vessel miscellaneous repairs;

((Class6  New—terminal-building—construction—and

ot brrite . ) l
i E)

Class- remodehing; | . ies:

e 8 Ferminal building reno a;"E" and-Fepairs

aes S Painting (terminals-only) ,

Class 10 l:;eeh."g l“e"'""al butldings only ’” ’

inehuding piledriving.))

(b) A contractor currently prequalified under RCW
47.28.070 to perform those classes of work required in the
construction, improvement and repair of ferry terminal facil-
ities ((tother-than-main-terminal-buildings))) will initially be
deemed prequalified under these rules to perform such
classes of work with the same capacity rating as approved by
the department for highway related work.

AMENDATORY SECTION (Amending Order 84, filed
9/12/83)
WAC 468-310-060 Review of restrictions in prequal-

ification certificate. Any contractor dissatisfied with restric-
tions on the dollar amount or class of work approved in its

prequalification certificate may ((file-a-complaint)) request in
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nd lification
_,g with the ((asstsmmeefefafy—fer—mafme-ﬁ&nspeﬁm))
director of Washington state ferries together with supporting
documentation. The request must be filed within thirty calen-
e of recei f the noti ualificati
and must specifically state the basis for the request. The
((essistant-seeretary)) director or ((kis)) designee shall
((fewew—aﬂy—sueh-eempknﬂt—aﬂd-aﬁy—dm—ﬂﬁmshed-by-ehe

pfequahﬁee&eﬁeemﬁeme)) advnse the appllcant of hlS or her
within thi lendar d f
receipt of the request.

AMENDATORY SECTION (Amending Order 84, filed
9/12/83)

WAC 468-310-100 Delegation of authority. The

((assistantseeretaryfor-marine-transportation)) director of
Washington state ferries is delegated authority to administer
the provisions of chapter 133, Laws of 1981 and chapter 468-
310 WAC. The ((ass*sfaﬂt—seefef&r-y—fer—mafme—&mspeﬁa-
tien)) director of Washington state ferries is delegated
authority to exercise all powers vested in the secretary of
transportation by WAC 468-10-234 relating to the adoption
of a final order granting, denying or revoking a prequalifica-
tion certificate pursuant to chapter 133, Laws of 1983. The

((assistant-seeretary—for-marine-transpertation)) director of
Washington state ferries may further subdelegate authority to

exercise all powers vested in the secretary of transportation
by WAC 468-10-234. A person to whom such authority is
subdelegated shall be deemed to be the designee of the secre-
tary of transportation as that term is used in WAC 468-10-
234,

WSR 98-23-025
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed November 9, 1998, 10:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
19-085.

Title of Rule: WAC 308-125-120 Fees and charges.

Purpose: To increase fees pursuant to the requirements
of RCW 43.24.086.

Statutory Authority for Adoption: RCW 43.24.086.

Statute Being Implemented: RCW 18.140.050.

Summary: To increase fees identified as WAC 308-125-
120 (1), (4), (5), (6), (7), (8), (9), and (10).

Reasons Supporting Proposal: Under provision of RCW
43.24.086, the cost of each professional licensing program
shall be borne by the members of the profession. The director
of the Department of Licensing is charged with setting fees at
a level sufficient to defray the costs of administering the pro-
gram.

Projected revenue for the 1997-99 biennium from licens-
ing fees is not sufficient to cover projected operating costs for
the Real Estate Appraiser Program. An increase in original
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license applications anticipated as a result of mandatory
licensing legislation has not-been realized. In addition, many
licensees have opted not to renew due to market conditions
and perceptions regarding the value of certification or licens-
ing.

Current resources are needed, at a minimum, to maintain
program effectiveness. Program workload has shifted from
primarily an application review process to include an empha-
sis on the enforcement of practice standards. Consumer com-
plaints are technical in nature; related enforcement involves
increased staff training, investigation and legal support costs.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Cleotis Borner, Jr., Olym-
pia, (360) 753-1062.

Name of Proponent: Department of Licensing, Real
Estate Appraiser Program, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Increase WAC 308-125-120(1), application fee,
from $182.00 to $196.00; increase WAC 308-125-120(4),
original certification fee, from $102.00 to $106.00; increase
WAC 308-125-120(5), certification renewal fee, from
$284.00 to $302.00; increase WAC 308-125-120(6), late
renewal penalty fee, from $36.00 to $38.00; increase WAC
308-125-120(7), duplicate certificate fee, from $26.00 to
$28.00; increase WAC 308-125-120(8), certification history
record fee, from $25.00 to $27.00; increase WAC 308-125-
120(9), application for reciprocity fee, from $182.00 to
$196.00; and increase WAC 308-125-120(10), original certi-
fication via reciprocity from $102.00 to $106.00.

Proposal Changes the Following Existing Rules: The

1998 legislature in Supplemental Operating Budget Bill
ESSB 6108 approved an increase in fees for FY99 of 8%.

No small business economic impact statement has been -

prepared under chapter 19.85 RCW. The proposed rule raises
fees 8% with the largest fee increase is only eighteen dollars.
The increase does not impose more than minor costs on busi-
nesses and is exempt from small business economic impact
statement preparation under RCW 19.85.030. The proposed
rule also adjusts a fee pursuant to legislative approval.

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Department of Licensing, Driver
Examining, 2502 112th Street East #200, Tacoma, WA, on
Tuesday, December 22, 1998, at 9 a.m.

Assistance for Persons with Disabilities: Contact Ralph
Birkedahl by December 15, 1998, TDD (360) 753-1966, or
(360) 753-1062.

Submit Written Comments to: Cleotis Borner, Jr., Real
Estate Appraiser Program, P.O. Box 9015, Olympia, WA
98507-9015, fax (360) 753-1062, by December 21, 1998.

Date of Intended Adoption: December 24, 1998.

November 6, 1998

Cleotis Borner, Jr.

Program Manager
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AMENDATORY SECTION (Amending WSR 97-21-077,
filed 10/17/97, effective 1/1/98)

WAC 308-125-120 Fees and charges. The following
fees shall be paid under the provisions of chapter 18.140
RCW:

Title of Fee Fee
(1) Application for examination $((482-00))
196.00
(2) Examination ((+66-00xx} +5-061))
100.00**
(3) Reexamination ((H008-00:£} #5-669))
100.00**
(4) Original certification ((362-06%*))
106.00*
(5) Certification renewal ((284-00%))
302.00*
(6) Late renewal penalty ((36:60))
38.00
(7) Duplicate certificate ((26:60))
. 28.00
(8) Certification history record ((25-60))
27.00
(9) Application for reciprocity ((+82:60))
196.00
(10) Original certification via reciproc- ((362-00%))
ity 106.00*
(11) Temporary practice 150.00

* Proposed fees for these categories marked with an asterisk
include an estimated $25.00 to be submitted by the state to Fed-
eral Government. Title XI, SEC. 1109 requires each state to sub-
mit a roster listing of state certified appraisers to the Appraiser
Subcommittee "no less than annually." The state is also required

to collect from such individuals who perform appraisals in feder- .

ally related transactions, an annual registry fee of "not more than
$50," such fees to be transmitted by the state to the federal gov-
ernment on an annual basis.

(==

. ll - . I . l . . ']))

min contract with an outside testing service.

WSR 98-23-027
PROPOSED RULES

UTILITIES AND TRANSPORTATION
COMMISSION

[Commission Docket No. TO-980905—Filed November 10, 1998, 1:27
p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
15-092.

Title of Rule: Hazardous liquid pipeline safety.

Proposed

PROPOSED
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Purpose: To adopt recent federal rule amendments by
reference and to increase state penalty levels to conform with
existing federal levels.

Statutory Authority for Adoption: RCW 80.01.040 and
81.04.160.

Summary: The commission has been certified by the
federal Department of Transportation, Office of Pipeline
Safety (OPS) and has assumed responsibility for intrastate
hazardous liquid pipeline safety. As a condition of certifica-
tion, the state is required to adopt safety standards and penal-
ties that are consistent with federal standards and penalties.
Pipeline safety law, 49 U.S.C. § 60101, et seq. Adoption of
recent federal amendments and setting penalties will main-
tain compliance.

Reasons Supporting Proposal: Pipeline safety. To com-
ply with federal requirements to retain certification under the
pipeline safety law, 49 U.S.C. § 60101, et seq. and to partici-
pate in the federal pipeline safety program.

Name of Agency Personnel Responsible for Drafting:
Dennis Lloyd, 1300 South Evergreen Park Drive S.W.,
Olympia, WA 98504, (360) 664-1319; Implementation and
Enforcement: Carole J. Washburn, 1300 South Evergreen
Park Drive S.W., Olympia, WA 98504, (360) 664-1174,

Name of Proponent: Washington Utilities and Transpor-
tation Commission, governmental.

Rule is necessary because of federal law, 49 U.S.C. §
60105.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule making is necessary for the Washington
Utilities and Transportation Commission (commission) to
comply with federal pipeline safety laws, 49 U.S.C. § 60101,
et seq., which requires the adoption of the federal hazardous
liquid pipeline safety standards and penalties. At this time,
violations of the existing regulations may result in a penalty
not to exceed the sum of $1,000 for each and every offense.
The current federal regulations require a civil penalty of not
more than $25,000 for each violation, not to exceed $500,000
for related series of violations. The commission is certified
for both natural gas and hazardous liquid pipeline safety pro-
grams. The United States Department of Transportation,
Office of Pipeline Safety (OPS) requested commission par-
ticipation in the hazardous liquid pipeline safety program.
OPS accepted the commission certification for participation
in the hazardous liquid pipeline safety program beginning
January 1, 1996. Congress, in passing the pipeline safety
law, fully intended that states would assume responsibility
for intrastate pipeline safety, while the federal government
retains responsibility for interstate pipeline safety. States are
better positioned to provide local/state oversight and regula-
tory assistance to pipeline operators. The commission also
participates in the OPS grants program. OPS has the author-
ity to reimburse a state agency up to 50% of its pipeline safety
program costs based upon the availability of funds and the
state's performance. Rule making is necessary in order to
comply with federal requirements in order for the commis-
sion to retain its certification (pipeline safety laws, 49 U.S.C.
§ 60101 et seq.) to participate in and enhance pipeline safety
under the federal pipeline safety program.

Proposal Changes the Following Existing Rules: The
changes include adopting recent federal rule amendments by
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reference and increasing state penalty levels to conform with
existing federal levels.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The change from fed-
eral to state responsibility for hazardous liquid pipeline safety
is authorized by state statute, and is authorized and required
by federal law for continued participation in the federal pipe-
line safety program. A small business economic impact
statement has not been prepared because the proposed adop-
tion by reference, of recent federal amendments will have
minimal impact on the affected businesses in that the safety
program encompassed by these rules is currently in effect and
enforceable under federal law.

RCW 34.05.328 does not apply to this rule adoption.
Section 201, chapter 403, Laws of 1995 (5)(b)(iii) exempts
rules which adopt or incorporate by reference federal regula-
tions without material change.

Hearing Location: Commission Hearing Room, Second
Floor, Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, on December 23, 1998, at
9:30 a.m.

Assistance for Persons with Disabilities: Contact Pat
Valentine by December 17, 1998, TDD (360) 586-8203, or
(360) 664-1133.

Submit Written Comments to: Carole J. Washburn, Sec-
retary, P.O. Box 47250, Olympia, WA 98504 or e-mail to
records@ wutc.wa.gov, fax (360) 586-1150, by December 11,
1998. Please include Docket No. TO-980905 in your com-
munication.

Date of Intended Adoption: December 23, 1998.

November 10, 1998
Terrence Stapleton
for Carole J. Washburn

Secretary

AMENDATORY SECTION (Amending General Order No.
R-439, Docket No. TO-960810, filed 3/14/97, effective

4/14/97)

WAC 480-75-005 Compliance with federal stan-

dards. ((Operators-of-pipeline-faeilities)) Hazardous liquid
pipline companies transporting gasoline, oil, petroleum, or

hazardous liquids in this state shall design, construct, main-
tain, and operate pipeline facilities in compliance with the
provisions of 49 CFR, Parts 195 and 199, in effect on ((¢he

in-this-chaptereontrol-in-the-event-of ineensisteney-between
&his-ehaptef-&nd-ﬂwrefemwed—fedefakﬂﬂes))mic_gffgcﬁlg
. bbbt n

the extent that the standards in the state regulations are com-

patible with the federal standards. The incorporation of 49
CFR, Part 195, Subpart B, Reporting Accidents and Safety-

Related Conditions, is revised as follows:
1. Include "Washington Utilities and Transportation

Commission” where "Administrator, Office of Pipe-
line Safety, Research and Special Programs Admin-
istration, or Department of Transportation” appear.
2. Include "Washington Utilities and Transportation
Commission Pipeline Safety Section, at its office at
1300 S. Evergreen Park Drive SW, P.O. Box 47250,
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Olympia, Washington, 98504-7250," where tele-

phone or addresses appear for the "Information

Officer, Information Resources Manager, or Office

of Pipeline Safety.”
((49-CFRParts195-and-199,-are-available-forpublie-inspee-
) ) ssiond hof the_Washi

Ceopies-are-alse)) Copies of the above referenced regulations
can be viewed at the commission branch of the Washington
state library or are available from the Government Printing
Office Bookstore, Seattle, Washington.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

NEW SECTION

WAC 480-75-223 Civil penalty for violation of chap-
ter 81.88 RCW or regulations issued thereunder—Maxi-
mum amount. (1) Any hazardous liquid pipeline company
which violates any public safety provision of chapter 81.88
RCW or regulation issued thereunder, required for compli-
ance with the federal Pipeline Safety Law, 49 U.S.C. §
60101, is subject to a civil penalty not to exceed twenty-five
thousand dollars for each violation for each day that the vio-
lation persists. The maximum civil penalty under this sub-
section for a related series of violations is five hundred thou-
sand dollars. This subsection applies to violations of public
safety requirements including any commission order or chap-
ter 480-75 WAC.

(2) In determining the amount of the penalty, the com-
mission shall consider:

(a) The appropriateness of the penalty in relation to the
position of the person charged with the violation;

(b) The gravity of the violation; and

(c) The good faith of the person or company charged in
attempting to achieve compliance after notification of the
violation.

(3) The commission may compromise any civil penalty
pursuant to chapter 81.88 RCW.

WSR 98-23-032
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed November 10, 1998, 3:21 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
16-098.

Title of Rule: WAC 180-79A-300.

Purpose: This amendment is proposed as part of the
revision of endorsements on teacher certificates. Specifi-
cally, it will amend the implementation date of vocational
certificate endorsements to align it with the implementation
date of the other amendments to endorsement policies.

Statutory Authority for Adoption: RCW 28A.410.010.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, (360) 753-6715.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules:
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not applicable.

RCW 34.05.328 does not apply to this rule adoption.
Not applicable.

Hearing Location: Lacey Attorney General Center, 4224
6th Avenue S.E., RoweSix Complex, Building Six, Lacey,
WA 98503, on January 26, 1999, at 8:00 a.m.

Assistance for Persons with Disabilities: Contact Caro-
lyn Berger by January 12, 1999, TDD (360) 664-3631, or
(360) 753-6715.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, fax (360) 586-2357, by January 12, 1999. '

Date of Intended Adoption: January 27, 1999.

November 10, 1998
Larry Davis
Executive Director

See

AMENDATORY SECTION (Amending WSR 98-01-027,
filed 12/8/97, effective 1/8/98)

WAC 180-79A-300 Certificate endorsement. Teacher
certificates shall be endorsed as follows:

(1) Teacher certificates shall specify endorsements in
subject area(s) and grade level(s).

(2) In order to change or add an endorsement to any
teaching certificate, the candidate must complete an applica-
tion, pay the certification fee specified in WAC 180-79A-
130, and submit verification of completion of the necessary
requirements specified in this chapter: Provided, That in
order to change or add an endorsement to any teaching certif-
icate in the vocational areas of agriculture education, busi-
ness education, family and consumer sciences education,
marketing education, and technology education after August
31, ((#999)) 2000, the candidate must also complete require-
ments under WAC 180-77-031.

WSR 98-23-040
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed November 10, 1998, 12:13 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
19-038.

Title of Rule: Amendment to WAC 204-80-020 Scope,
standards for headlamp flashing systems.

Proposed
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Purpose: Amendment adds 'licensed ambulances' to the
list of authorized emergency vehicles covered by this chapter.

Statutory Authority for Adoption: RCW 46.37.005,
46.37.280, and 46.37.310.

Summary: Amendment adds 'licensed ambulances' to
the list of authorized emergency vehicles covered by this
chapter.

Reasons Supporting Proposal: The Washington State
Patrol received information that some ambulances use the
flashing headlamp systems and should be included in the def-
initions.

Name of Agency Personnel Responsible for Drafting:
Ms. Carol Morton, P.O. Box 42635, (360) 412-8934; Imple-
mentation and Enforcement: Captain Colleen Mclntyre, P.O.
Box 42614, (360) 753-0302.

Name of Proponent: Washington State Patrol, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Adds 'licensed ambulances' to the list of authorized
emergency vehicles covered by this chapter.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW,

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Washington State Patrol, Commer-
cial Vehicle Conference Room, Ground Floor, General
Administration Building, Olympia, Washington, on Decem-
ber 22, 1998, at 10 a.m.

Assistance for Persons with Disabilities:
Kendra Hensley, (360) 753-0678.

Submit Written Comments to: Carol Morton, P.O. Box
42635, Olympia, WA 98504-2635, fax (360) 493-9090, by
December 15, 1998.

Date of Intended Adoption: December 23, 1998.

November 10, 1998
Annette M. Sandberg
Chief

Contact Ms.

AMENDATORY SECTION (Amending Order 81-08-02,
filed 8/21/81)

WAC 204-80-020 Scope. This standard applies to head-

- lamp flashing systems for authorized emergency vehicles

owned and operated by law enforcement agencies ((aad)),

licensed ambulance companies. and fire departments.

WSR 98-23-065
WITHDRAWAL OF PROPOSED RULES
PUGET SOUND AIR
POLLUTION CONTROL AGENCY
[Filed November 16, 1998, 2:39 p.m.]

This letter is notification that the PSAPCA board of
directors has elected to withdraw the subject proposal, WSR
98-21-036 which was filed on October 14, 1998, as a contin-
uance of WSR 98-18-087. This proposal was to continue a
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hearing amending Regulation I, Section 9.16 regarding
spray-coating operations.
If you have any questions, please contact (206) 689-
4053.
James Nolan
Director - Compliance

WSR 98-23-072
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed November 17, 1998, 8:40 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
11-064.

Title of Rule: WAC 246-834-050 Examination require-
ments for licensure as a midwife, 246-834-060 Application
requirements for licensure as a midwife, 246-834-070
Release of examination results, and 246-834-080 Failures.

Purpose: To amend the existing rules to identify the
midwifery licensure examination, what is required for the
examination, procedures for release of examination results
and procedures when an applicant fails the examination.

Statutory Authority for Adoption: RCW 18.50.060.

Statute Being Implemented: RCW 18.50.060.

Summary: The current state midwifery examination is
currently in need of revision. This revision would involve a
large amount of time and resources. The department has
researched the option of adopting a national examination
developed by the North American Registry of Midwives.
This examination was based upon an intensive job analysis, is
substantially equivalent to the current examination, is
updated periodically and would have little or no cost to the
department.

Reasons Supporting Proposal: This examination is
based on an intensive job analysis, is substantially equivalent
to the current licensure examination. This examination is
updated periodically and would not cost the department.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Kendra Pitzler, Program
Manager, 1300 Quince Street, Olympia, WA, (360) 236-
4723.

Name of Proponent: Midwifery Advisory Committee.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The midwifery licensure examination, as required
by RCW 18.50.060, assures that applicants for a license to
practice midwifery have the knowledge and skills to practice
midwifery with reasonable skill and safety. The midwifery
examination currently needs to be updated. There would be a
great cost to do so. The department instead has chosen to
adopt a national examination developed by the North Ameri-
can Registry of Midwives. This examination is based upon
an extensive job analysis of midwifery practice, is accepted
by other states and is cost effective. This amendment would
assure that the midwifery examination is current, covers the
appropriate topic areas and is cost effective. In addition, this




Washington State Register, Issue 98-23

could facilitate endorsement of licensure between other states
which accept and/or offer this examination.

Proposal Changes the Following Existing Rules: This
proposal adopts the national examination offered by the
North American Registry of Midwives, specifically describes
the requirements for examination and explains the require-
ments which will be used for applicants that fail the examina-
tion.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement
and
Economic Impact Analysis

Background: RCW 18.50.060 requires the secretary of
the Department of Health (DOH) to offer examinations in
midwifery at least twice a year. An examination was devel-
oped in the early 1980s and has not been updated since that
time. Due to the fact that the examination had not been
updated for so long, department staff and the Midwifery
Advisory Committee recognized the need to update this
examination.

In early 1997, department staff and members of the Mid-
wifery Advisory Committee met with representatives of the
North American Registry of Midwives (NARM) and
reviewed their examination. It was noted that the examina-
tion was based upon a job analysis which was psychometri-
cally valid and that the questions were appropriate for licen-
sure of direct entry midwives. Possible adoption of this
examination was discussed at the next advisory committee
meeting on March 28, 1997, and it was determined that a
comparison study between the current licensure examination
and this national examination should be done by an indepen-
dent party.

When this transportability study was received, it stated
that the two examinations have a similar generalized topical
focus on the practice of midwifery. Adoption of the NARM
examination was again discussed at advisory committee
meetings on June 20, 1997, October 3, 1997, and March 27,
1998. In addition to receiving verbal feedback at these meet-
ings, the department has also received written comment from
many individuals. These comments have been received from
licensees, applicants, midwifery student and the Seattle Mid-
wifery School. The overwhelming majority of the comments
endorse adoption of this examination.

On May 19, 1998, a preproposal statement of inquiry
was filed with the code reviser's office. A subsequent meet-
ing was held on June 5, 1998, to elicit further input and for-
mulate language. The proposed rules are a result of this
input.

Necessity of Amendments to Examination Rules: The
midwifery statute regulates licensed midwives in the state of
Washington. In order to assure that licensed midwives have
the knowledge and skills to practice with reasonable skill and
safety, applicants must meet certain qualifications. Without
these standards, unqualified practitioners could create a risk
of harm to mother and infant. The midwifery licensure
examination, as required by RCW 18.50.060, is one avenue
to assure that licensed midwives are duly qualified to practice
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safely. The current examination has not be updated since the
early 1980s. Because of this, a new examination must be
developed in order that the department may ensure that all
new licensees possess the knowledge required to perform
midwifery services safely. Please see below the estimated
costs to develop and maintain a new examination. The
department is choosing instead to adopt a national examina-
tion.

Costs to a Business: There are no new additional costs
to a business to comply with these proposed amendments.
All applicants are already required to submit to an examina-
tion and these costs are paid directly by the applicant.

DOH Costs to Administer the Regulation: There are
no new additional costs to the Department of Health to regu-
late these amendments. In fact, this reduces the cost to the
Department of Health for developing and maintaining the
examination,

Magnitude of Amendments to Midwifery Rules:
These proposed amendments would not add any additional
requirements. They do, however, clarify the specific docu-
mentation that is required. This will make it easier for a per-
son interested in applying for examination to understand
what is required.

Impact to Licensees: The impact to licensees is that
they will be required to take a national examination rather

than one developed and maintained by the Department of .

Health. This will make it easier to obtain endorsement
because if the applicant has taken this examination within the
past two years, it will be accepted. It will also make it easier
for Washington state licensees to obtain a license in another
state which accepts this examination.

The applicants will also be required to pay a fee of $400
directly to the North American Registry of Midwives, as well
as pay the department an examination fee of $50 and a state
add-on examination of $50, a total of $500. While this is a
higher cost than the past fee of $375, it is probable that the
examination fee would increase to an amount higher than
$500 if the department were to develop and maintain a new
examination.

Summary: These proposed amendments will allow the
department to adopt the national examination developed by
the North American Registry of Midwives. This examination
will save the department the costs of developing and main-
taining a new examination. In addition, this will benefit
applicants coming from or moving to another state since
many other states already accept this examination. Most
importantly, this will assure that the department will always
have an examination which is current and pertinent to the
practice of midwifery. This will assure that midwifery appli-
cants have the knowledge to practice safe midwifery which
will act to protect the public safety.

Small Business Economic Impact Statement: In pre-
paring this small business economic impact statement
(SBEIS), the department used SIC code 809 Miscellaneous
Health & Allied Services, Not Elsewhere Classified which
has a minor impact threshold of $53.00. The cost paid to the
department by applicants under the old rules was $375 for the
examination. The costs paid under the amended rules to the
department for the examination will be $100. The cost paid
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to NARM will be $400. The total amount is $500. Since

‘most providers qualify as small businesses, there is no dispro-

portionate impact to small businesses. When there is no dis-
proportionate impact, mitigation is not necessary.

Estimated Cost to Develop New Midwifery Examination

1. Task Analysis will require three to five practitioners for
three to five days. The department may not be able to
get volunteers for this task and would have to pay
experts. The department currently pays midwifery
experts $75/hour. The calculations below are for four
experts at four days.

8 hour day x $75.00 = $600.00 per expert per day
$600/day x 4 days = $2,400 per expert

$2,400 x 4 experts = $9,600

Total: $9,600 for the task analysis

2. Mail sample to licensed midwives for comment. Enve-

lopes will contain approximately six pages.

110 licensees x .55 = $60.50

Business Reply Envelopes and Postage: 110 licensees
x .70 = $77.00

Total: $137.00

3.  Analysis done by program staff. Time approximately
three days. Program Manager I level.
24 hours x $16.19 per hour = $388.56
Total: $388.56

4.  Developing a blueprint will again require that the three
to five practitioners meet and identify the exam ques-
tion areas, how many questions should be devoted to
each area, the weight of such questions and the number
of total questions. This takes approximately two days.
This estimate will again be based on four practitioners.
$600 per expert per day
$600/day x 2 days = $1,200 per expert
$1,200 x 4 experts = $4,800

5.  Developing a blueprint would require one hour per
question to write. The current examination is 200 ques-
tions. It would be imperative to have at least double the
questions so that if an exam were compromised in any
way, the department would be able to give another
examination immediately. This estimate assumes that
only one expert would be developing each question.
400 hours x $75.00 = $30,000
Total: $30,000

» 6.  Pretesting: Giving the examination to volunteers. If

done one time, it would include staff time and possible
room rental. We assume that we could get volunteers
and would, therefore, not incur any costs from the per-
sons taking the examination.
Staff time: $16.19 per hour x 8 hours = $129.52
Rental Room: $200.00
Total: $329.52

7.  Establish cut-score. This would encompass one day
per fifty questions. For 200 questions, a total of four
days. This again will be estimated on the basis of four
experts.
$600 per expert per day
$600 per day x 4 days = $2,400
$2,400 per expert x 4 experts = $9,600
Total: $9,600
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8.  An analysis would need to be done. This would take
four hours per fifty questions. Therefore, a total num-
ber of sixteen hours. This would need to be done by an
examination or educational expert. The department has
paid such experts $416 per day. Sixteen hours would
encompass two days.

$416x 2 =$832

Grand Total to Develop Examination: $55,687.08

Maintenance of Midwifery Examination: In addition,
these same procedures would need to be used every two to
four years to maintain the examination. This would not cost
as much, but even if it were to cost only 1/4 of the original
cost, it would still take $13,921.77. If it were to be done
every three years, this breaks down to $4,640.59 per year, -

Note: If the Department of Health elects to create a
new examination rather than to adopt the NARM exami-
nation, the above costs would need to be reviewed in a
new fee study, which could raise midwifery fees consider-
ably.

A copy of the statement may be obtained by writing to
Department of Health, Midwifery Program, P.O. Box 47864,
Olympia, WA 98504-7864, phone (360) 236-4723, fax (360)
236-4738.

RCW 34.05.328 applies to this rule adoption. These
rules are significant under section 201, chapter 403, Laws of
1995, because they adopt substantive provisions which sub-
Ject the violator to penalty or sanction and establish, alter or
revoke qualification or standard for the issuance, suspension
or revocation of a license or permit.

Hearing Location: Department of Health, 1101 Eastside
Street, Olympia, WA 98504, on December 22, 1998, at 1:00
p.m.

Assistance for Persons with Disabilities: Contact Ken-
dra Pitzler by December 8, 1998, TDD (800) 833-6388, or
(360) 236-4738.

Submit Written Comments to: Kendra Pitzler, Depart-
ment of Health, P.O. Box 47864, Olympia, WA 98504-7864,
fax (360) 236-4738, by December 15, 1998.

Date of Intended Adoption: December 23, 1998.

November 17, 1998
Patty Hayes
for Kristine Van Gorkom

Deputy Secretary

NEW SECTION

WAC 246-834-050 Examination requirements for
licensure as a midwife. This rule provides the minimum
examination requirements for licensure as a midwife.

(1) The midwifery examination offered by the North
American Registry of Midwives (NARM) is the official
examination for midwifery licensure. All applicants must
complete this examination with a passing score. This exami-
nation shall be offered by the department of health midwifery
program twice a year. If the applicant passes the examination
within two years prior to applying for a Washington license,
the department will accept the results.
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(2) In addition to the NARM examination, all applicants
must pass the Washington state specific component examina-
tion.

AMENDATORY SECTION (Amending WSR 98-05-060,
filed 2/13/98, effective 3/16/98)

WAC 246-834-060 Application ((fertieensing-exami-
naﬂen))muimmmt&faﬂmm&mmm ((H—)—AH

edue&&e&as—requ&ed—m—elmpte%—l%—\\%&llaﬁ—&)) ThlS

vi requirem lic
llccnsc.
1 i st submi hi i-
cation for licensure, along with the applicable fees specified
246-830- itional io -
ified below. Applications must be received fifty-six days

lican ubmi ollowj m -

ipts t directly fr an oV
Wthh lndlcate the applicant has received a certificate or
| i wifer li s lying u
WAC 246-834-220 will be exempted from this requirement.
(b) One current passport type photograph, signed and

dated across the bottom of the photo or on the back.
(c) Proof of high school graduation or passing the gen-
eral educational development test.

or Itati

and transport.
Verificati eV r D u
as required in chapter 246-12 WAC, Part 8.
(D) Applicants with disabilities who WlSh to rcgucst sm
1 ion S w b i -
cation.

li w v se N i

within the past two years must have verification of the exam-
ination results sent directly from NARM to the department,
is icant's ‘r ibilit c 1
in: i-

'i' .
. ith th examinati rect]

ion and i ions wi -

vided in the state application packet sent to the applicant,
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AMENDATORY SECTION (Amending Order 121, filed
12/27/90, effective 1/31/91)

WAC 246-834-070 Release of examination results.
(1) Applicants shall be notified of examination results. All
notices shall be by mail.

(2) Applicants who pass both the NARM examination
and the Washington state specific component examination
and meet all eligibility requirements shall receive ((the

restlts-of-the-examination-and-instructionsfer-obtaining)) a
license to practice as a midwife, unless there are grounds for

(3) Applicants who fail shall receive notice of their eligi-

bility to be reexamined, and of the procedure for applying for
reexamination.

(4) (Beachaceredited-sehoolef-midwiferyshall-reeeives

ated-from-thatsehool:

€53)) Results of the examination will not be released to
anyone except as provided above unless release is authorized
by the applicant in writing.

()T Leant: . | e .
tained-by-the-department.))

AMENDATORY SECTION (Amending Order 224, filed
12/23/91, effective 1/23/92)

WAC 246-834-080 Failures. (1) An applicant who has
failed gither the NARM exammatlon or the Washington state

ifi nt examination or must retake and pa

the examination(s) which he or she failed. The applicant may
((be-reexamined)) sit for the examination if he((#) or she;

(a) Applies to the department at least ((30)) fifty-six days
prior to the next scheduled examination((;)); and

(b) Pays any required fee as specified in WAC 246-834-

990.
(2) ((f-en-applcantfailshistherfirstexamination—ne

€3))) Applicants who fail the second retest shall be
required to submit evidence to the secretary of éompletion of
an individualized program of study approved in advance by
the department prior to ((being-permittedto-be-reexamined))

li av i ination hand-sc
by submitting a request and appropriate fee directly to
ithin nj f the examination administrati

A copy of their request must be sent to the department. The

rtment will inform_th lic f the results of the
hand-scored examination.
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WSR 98-23-073
WITHDRAWAL OF PROPOSED RULES
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES

(By the Code Reviser's Office)
[Filed November 17, 1998, 8:54 am.]

WAC 131-28-015 and 131-28-02501, proposed by the State
Board for Community and Technical Colleges in WSR 98-
10-047 appearing in issue 98-10 of the State Register, which
was distributed on May 20, 1998, is withdrawn by the code
reviser's office under RCW 34.05.335(3), since the proposal
was not adopted within the one hundred eighty day period
allowed by the statute.

Kerry S. Radcliff, Editor

Washington State Register

WSR 98-23-074
PROPOSED RULES
DEPARTMENT OF LICENSING

(Uniform Commercial Code)
[Filed November 17, 1998, 9:27 a.m.]

Original Notice. _

Preproposal statement of inquiry was filed as WSR 98-
14-057.

Proposal is exempt under RCW 34.05.310(4).

Title of Rule: (1) Chapter 308-400 WAC, Standardized
filing forms and procedures—Uniform Commercial Code,
crop liens, and processor and preparer liens for agricultural
dairy and commercial fish products and certain federal liens
and (2) chapter 308-410 WAC, Uniform Commercial Code
field access.

Purpose: (1) Repeals unnecessary WACs; clarifies ver-
biage for existing rules; sets fees in rule; amends rule to
include fee increases for filings and searches; and (2) repeal
unnecessary rule (WAC 308-410-050); and clarify rule lan-
guage pertaining to field access fees.

Statutory Authority for Adoption: Chapters 62A.9,

_60.11, 60.13, and 60.68 RCW.

Statute Being Implemented: RCW 62A.9-409,
60.11.040, 60.13.040, chapter 60.68 RCW.

Summary: (1) Removes standard filing form require-
ment, amends form approval requirements, amends filing day
acceptance, amends UCC-3 signature requirements, amends
rule to reflect fee increase, establishes fee for counter search
service, clarifies existing rules, repeals rules; and (2) repeals
WAC 308-410-050; clarifies field access fee in WAC 308-
410-070.

Reasons Supporting Proposal: RCW 62A.9-409, chap-
ters 60.11, 60.13 and 60.68 RCW, give the Department of
Licensing authority to prescribe all filing forms, fees, and
procedures for filing with and obtaining information from fil-
ing officers. Fees are being increased, as provided by statu-
tory authority, to support program operations.
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Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Shirley Wheelock, 405
Black Lake Boulevard, Olympia, WA, (360) 753-2523.

Name of Proponent: Department of Licensing, Uniform
Commercial Code, governmental.

- Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 308-400-030 Definitions; eliminates need for
standard filing forms. WAC 308-400-050 Official approval
of standard forms; repeals need for standard filing forms.
WAC 308-400-053 Acceptance of documents for filing; clar-
ifies when filing document is accepted by filing office. WAC
308-400-054 Power of attorney; repeals POA document
need. WAC 308-400-058 Signature requirements; eliminates
original signature requirement on UCC-3 document. WAC
308-400-059 Termination statement; corrects document
name from federal lien to current notice of federal lien. WAC
308-400-062 Incompatible actions; clarifies verbiage. WAC
308-400-070 Request for certificate of information; repeals
rule. WAC 308-400-095 Fees; reflect filing and search doc-
ument fee increase, and set in rule the fee for counter search
service. WAC 308-400-120 Forms, fees. Filing federal
liens; corrects document name from federal lien to current
notice of federal lien. WAC 308-410-050 Standard for allo-
cating users; repeals rule. WAC 308-410-070 Fees; clarifies
rule language.

The overall purpose is to repeal unnecessary rules and
clarify existing rule language. We anticipate the impact will
be to assist clientele and the filing office with clearer rules for
ease in understanding.

Proposal Changes the Following Existing Rules: WAC
308-400-030, removes standard filing form requirement.
WAC 308-400-050, repeals rule. WAC 308-400-053,
amends filing day acceptance. WAC 308-400-054, repeals
rule. WAC 308-400-058, amends UCC-3 signature require-
ment. WAC 308-400-059 and 308-400-120, clarifies notice
of federal lien verbiage. WAC 308-400-062, clarifies ver-
biage for UCC-3 change statement requirement. WAC 308-
400-070, repeals rule. WAC 308-400-095, amends rule to
reflect fee increases for filing and searches, and establishes
fee for counter search service. Repeal of WAC 308-410-050,
clarifies rule language in WAC 308-410-070.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Increased filing and
search document costs are $1.00 or less and in compliance
with I-601 fiscal year growth factor; and new costs are mini-
mal - $5.00 or less for counter search document service.

RCW 34.05.328 does not apply to this rule adoption.
Rules regarding the filing with or obtaining information from
filing officers are not regulatory.

Hearing Location: Department of Licensing, Business
and Professions Division, 405 Black Lake Boulevard, Build-
ing #2, Conference Room #1, Olympia, WA 98502, on
December 22, 1998, at 2:00 p.m.

Assistance for Persons with Disabilities:  Contact

Theresa Layne by December 4, 1998, TDD (360) 586-2788,
or (360) 753-2523.
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Submit Written Comments to: Shirley Wheelock, Uni-
form Commercial Code, P.O. Box 9660, Olympia, WA

-98507-9660.

Date of Intended Adoption: December 28, 1998.
November 13, 1998
Shirley Wheelock
Administrator

AMENDATORY SECTION (Amending Order BLS 130,
filed 3/1/89)

WAC 308-400-030 Definitions. As used in this regula-
tion: "Filing officer" means the director of the department of
licensing or the county auditor or any person commissioned
by them to act on their behalf in a Uniform Commercial Code
or crop lien or processor or preparer filing procedure.

"Person” includes groups of persons, corporations, coop-
eratives, business trusts and all other entities capable of hold-
ing title to property.

"Filings" includes all financing statements and related
documents, or documents submitted to a filing officer in lieu
of financing statements under Title 62A RCW and chapters
60.11, 60.13, and 60.68 RCW.

“Claimant” means a person who claims or asserts a right,
demand, or claim.

"Secured"” means supported or backed by security or col-
lateral.

((“Standard ;
by—ehe—depafmem-ef-heeﬂsmg-))

AMENDATORY SECTION (Amending Order BLS 105,
filed 12/2/86, effective 1/1/87)

WAC 308-400-053 Acceptance of documents for fil-
ing. (1) The department of licensing, Uniform Commercial
Code section, does not, by accepting or rejecting a document
submitted for filing, determine the legal validity of the docu-
ment.

(2) When proper filing fees are submitted, the filing
officer will accept for filing, documents that meet the basic
filing requirements described by statute.

(3) The filing officer will return, without filing, any con-
tinuation that is received after the expiration of the original

financing statement. (Ne-exeeption-wil-be-madeforeentin-
vation-statements-which-are reeeivedfolowing a-weekend-of

Hauation-statement-expired:)) Documents must be received

on the business day immediately following a Sunday or holi-
day.

AMENDATORY SECTION (Amending Order BLS 130,
filed 3/1/89)

WAC 308-400-058 Signature requirements. (1) A
financing statement must be signed by each person listed by
name as the debtor.

(2) If a financing statement or filing form lists collateral
clearly identified to multiple secured parties, either on the
original financing statement or by partial assignment, indi-
vidual secured parties may terminate their clearly identified

WSR 98-23-074

security interest(s) without the signature(s) of the remaining
secured parties.
(3) (AHrequired-sigratureson-UCC-3-actions-must-be
€)) When a filing form is signed by someone in a rep-
resentative capacity, the signer must be identified as the rep-
resentative.

AMENDATORY SECTION (Amending Order BLS 130,
filed 3/1/89)

WAC 308-400-059 Termination statement, state-
ment of discharge lien termination statement and certifi-
cate of release. (1) A "termination statement" is used to ter-
minate a security interest under a financing statement (RCW
62A.9-404). A "statement of discharge" is used to discharge
a processor or preparer lien which has been filed with a filing
officer (RCW 60.13.060). A "lien termination statement" is
used for terminating a crop lien pursuant to chapter 60.11
RCW.

(2) For a security interest under a financing statement,
whenever there is no outstanding secured obligation and no
commitment to make advances, incur obligations or other-
wise give value, a secured party must on written demand by
the debtor send the debtor, for each filing officer with whom
the financing statement was filed, a properly signed termina-
tion statement to the effect that he no longer claims a security
interest under the financing statement, which shall be identi-
fied by file number. A secured party's failure to file such a
termination statement or to send such a termination statement
within ten days after proper demand therefor, the secured
party shall be liable to the debtor for one hundred dollars plus
any damages caused to the debtor by such failure.

(3) For a processor or preparer lien which has been filed
with the filing officer, if the producer has received full pay-
ment for the obligation, the producer shall promptly file with
the filing officer a statement declaring that full payment has
been received and that the lien is discharged. If, after pay-
ment, the producer fails to file such statement of discharge
within ten days following a request to do so, the producer
shall be liable to the processor, conditioner or preparer in the
sum of one hundred dollars plus actual damages caused by
the failure. ’

(4) For acrop lien, the lienholder shall file with the filing
officer a lien termination statement within fifteen days fol-
lowing receipt of full payment of the amount of the lien. Fail-
ure to file a lien termination statement by the lienholder or its
assignee shall cause the lienholder or its assignee to be liable
to the debtor for the attorneys' fees and costs incurred by the
debtor to have the lien terminated plus damages incurred by
the debtor due to the failure of the lienholder to terminate the
lien.

(5) Failure to file a statement of discharge or a lien termi-
nation statement with the department of licensing may result
in retention of filings records beyond the duration of the
secured interest or the lien.

(6) Certificate of release of potice of federal lien. Federal
certificates of release shall be filed in accordance with provi-
sions of the Uniform Federal Lien Registration Act, chapter
60.68 RCW.

Proposed
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AMENDATORY SECT !QN (Amending Order 674-DOL,
filed 6/9/82)

WAC 308-400-062 Incompatible actions. The depart-
ment will reject any UCC-3 change statement where incom-
patible actions, such as simultaneous release and termination,

are requested on the same statement. ((Fhe-parties-rayhot
e L uce-3 I beni

Y

. L ucc3 indicatinethe-desired-aet I
taken:))

AMENDATORY SECTION (Amending WSR 93-01-061,
filed 12/11/92, effective 7/1/93)

WAC 308-400-095 Fees. (1) Beginning July 1, 1993, a
fee of twelve dollars and fifty cents shall be charged for filing
and indexing éach of the following types of statements:

(a) Original financing statement pursuant to RCW
62A.9-403;

(b) Deed of trust or mortgage pursuant to RCW 62A.9-
302;

(c) Continuation statement pursuant to RCW 62A.9-403;

(d) Separate statement of assignment pursuant to RCW
62A.9-405; .

() Statement of partial release pursuant to RCW 62A.9-

406;

(f) Statement of amendment pursuant to RCW 62A.9-
402;

(&) Processor or preparer lien pursuant to chapter 60.13
RCW;

(h) Crop lien pursuant to chapter 60.11 RCW;

(i) Notice of federal tax lien pursuant to chapter 60.68
RCW.

(2) A fee of seventeen dollars and seventy-one cents
shall be charged for a certificate of information pursuant to

RCW 62A.9-407.
(3) A fee of ((twenty—four)) twenty-five dollars shall be

charged for certificate of information and copies of any filed '
~ financing and related statements naming a particular debtor.

(4) An addmonal fee (((as—speerﬁed—by—een&aeﬂm}

be charged for each page transmrttcd to the purchaser by fac-

simile. The fee amount shall be one dollar per page for the
first five pages, and fifty cents per page for the sixth page and
subsequent pages,

(5) A fee of five dollars shall be charged for each debtor
name look up,

(6) A fee of two dollars shall be charged for each com-

. filing inf ,

(1) A fee of two dollars shall be charged for each micro-
film copy.
(8) A fee of two dollars shall be charged for the certifica-

contract.
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AMENDATORY SECTION (Amendmg Order BLS 130,
ﬁlcd 3/1/89) S

WAC 308-400-120 Forms, fees, and procedures—
Filing federal liens. The filing fees and procedures for filing
information with and obtaining information from the depart-
ment of licensing pertaining to notice of federal liens pursu-
ant to chapter 60.68 RCW shall correspond to the filing fees
and procedures prescribed by the department of licensing
pursuant to Article 62A.9 RCW. The filing forms shall be
those forms approved between the department of licensing
and the Internal Revenue Service.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 308-400-050 Official approval of standard

forms.
WAC 308-400-054
WAC 308-400-070

Power of attorney.

Request for certificate of
information.
(

AMENDATORY SECTION (Aménding Order BLS 115,
filed 1/19/88) -

WAC 308-410-070 Fees. The fees for use of the Uni-
form Commercial Code field access system shall be based on
((the-established)) a preestablished rate per hour for use of
mamframe computer tlme ((f!:he—fee-fef-aeeess—eo-the-Hm-

#se:)) The specific fees for access and use shall be contained
in the user contract.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 308-410-050 Standard for allocating users.

WSR 98-23-083
PROPOSED RULES
DEPARTMENT OF LICENSING
(Vehicle Services)

[Filed November 17, 1998, 2:28 p.m.]

Supplemental Notice to WSR 98-19-109.

Preproposal statement of inquiry was filed as WSR 98-
18-002.

Title of Rule: WAC 308-66-190 Transfer of certificate
of title by dealer and 308-56A-420 Delivery of vehicle on
dealer temporary permit.

Purpose: Amending current rules to define what the
department considers to be the commencing date for pur-
poses of title transfer by vehicle dealers. The date that trig-
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gers the start of the forty-five day vehicle dealer title transfer
period is the date the vehicle is delivered to the purchaser. In
addition, WAC 308-66-190 is amended to extend the allow-
able title transfer period to ninety days to parallel the statu-
tory allowance for vehicles delivered on dealer temporary
permits. In that case where a dealer has timely paid off a lien
on an acquired vehicle and the lienholder has not released the
title, the dealer may issue a second dealer temporary permit.

Statutory Authority for Adoption: RCW 46.70.160 and
46.01.110.

Statute Being Implemented: RCW 46.70.122.

Summary: The proposal is to amend the two related
WAC:s to define the date that the vehicle dealer title transfer
period commences. It also extends the period of time to
ninety days (from forty-five) that a dealer may transfer title in
the sale of a currently registered vehicle. An amendment also
expresses the director's discretion in situations where delayed
title applications are beyond the control of the dealer.

Reasons Supporting Proposal: The Washington State
Auto Dealers Association (WSADA), our stakeholder, has
requested that the Department of Licensing (DOL) do a rules
promulgation if DOL is going to use delivery as the com-
mencing date for vehicle title transfers to retail purchasers.
WSADA does not endorse the concept of delivery as the
commencing date.

Name of Agency Personnel Responsible for Drafting:
Cal Sanders, Highways-Licenses Building, Olympia, (360)
902-3708; Implementation and Enforcement: Robert Smith,
Highways-Licenses Building, Olympia, (360) 902-3703.

Name of Proponent: Department of Licensing, govern-
mental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: To DOL these amendments essentially mean
business as usual, with no fiscal impact.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The amendments describe that delivery of a vehicle
is the act which commences the forty-five day title transfer
period. Also, WAC 308-66-190 is amended to extend the
allowable title transfer period to ninety days (for currently
registered vehicles) to parallel the limited statutory allowance
for title transfers for vehicles delivered on dealer temporary
permits (in cases where the dealer has timely paid the lien on
an acquired vehicle and that lienholder has not yet released
the title - RCW 46.70.180(8).

Proposal Changes the Following Existing Rules: The
changes to these existing rules will more clearly define the
commencing date for purposes of the vehicle dealer title
transfer period. Also the extension of time for title transfer in
the case of a currently registered vehicle will equalize the
time allowed for transfer of the title to a vehicle delivered on
a dealer temporary permit (in the above referenced limited
situation).

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposal does not
impose additional duties on the industry. There is no discern-
able impact. Since DOL has historically used the purchase
order date as the commencing date for the title transfer
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period, these amendments will actually benefit the industry to
the extent that certain vehicles may be delivered after the pur-
chase order date. The proposed amendments will have a
minor or negligible impact, as reflected in an analysis docu-
ment in the file, which is available by calling Gail Saul at
(360) 902-3709.

RCW 34.05.328 does not apply to this rule adoption.
This agency is not named in RCW 34.05.328 (5)(a)(i), this
section is not being applied voluntarily by the agency and the
proposed language clarifies the rule without a measurable
effect.

Hearing Location: Department of Licensing, Confer-
ence Room 406, 4th Floor, 1125 S.E. Washington Street,
Olympia, WA, on December 22, 1998, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Linda
Mason, TDD (360) 664-8885, or (360) 902-3710.

Submit Written Comments to: Gail Saul, Dealer Ser-
vices, Department of Licensing, P.O. Box 9039, Olympia,
WA 98507-9039, fax (360) 586-6703.

Date of Intended Adoption: January 5, 1999.

November 15, 1998
Evelyn P. Yenson
Director

AMENDATORY SECTION (Amending WSR 96-19-025,
filed 9/9/96, effective 10/10/96)

WAC 308-66-190 Transfer of certificate of title by
dealer. (1) When a vehicle displaying current Washington
plates is sold or disposed of by a dealer, the dealer shall make
an application for a certificate of title in the purchaser's name
within forty-five calendar days ((feHewing)) commencing

with the sale or disposal of the vehicle. The date on which the
selling dealer physically delivers the vehicle to the cus-

tomer/purchase 11 commence the forty-five day interval
in_which the selling dealer must make an application for a
certificate of title in the purchaser's name. Under the follow-
ing conditions a dealer may be granted an additional interval,
not to exceed forty-five days in which to a or title in the
customer's name;

The lienholder fails to deliver vehicle title to the
dealer within the required time period; and

(b) The dealer has satisfied the lien: and

(c) The dealer has proof that payment of the lien was
made within two calendar days. exclusive of Saturd n-
day, or a legal holiday after the sales contract has been exe-
cuted by all parties and all conditions and contingencies in
the sales contract have been met or otherwise satisfied: or

The director has discretio ex situati in
which applications are delayed for reasons beyond the con-
trol of the dealer,

(2) The dealer shall in every case sign or type his/her
name on the dealer's report of sale on the title application
accompanying the transfer. If an authorized agent signs for
the dealer, he/she shall give his/her title.

3) ((%e—name—aﬂd—addfess.—ef—‘ﬂie—prev-ieas—fegisfefed

€4))) The dealer shall provide a vehicle odometer disclo-
sure statement with the title application as required by RCW
46.12.124.

Proposed
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AMENDATORY SECTION (Amending WSR 94-21-055,
filed 10/13/94, effective 11/13/94)

WAC 308-56A-420 Delivery of vehicle on dealer tem-
porary permit. (1) A vehicle dealer properly licensed pursu-
ant to chapter 46.70 RCW may deliver a vehicle not currently
registered or that does not bear valid Washington state
license plates or tabs by utilizing a dealer temporary license
permit.

(2) The application for title portion of the permit form
must be properly and completely filled out by the selling
dealer, ((detailing-all-fees—coHeeted;)) including the dealer's
report of sale and the date ((ef-sale)) on which the vehicle is
physically delivered to the customer/purchaser. If license
based on gross weight is required, the amount of gross weight
purchased must be clearly shown. The application must be
signed by the registered owner(s).

(3) The dealer shall collect all fees required for titling
and registration of a vehicle.

(4) The dealer shall detach the hard copy of the dealer
permit and shall record the date of expiration in dark, bold
letters and numbers on the permit side of that copy. Date of
expiration will be forty-five calendar days after date ((efsale
of-the-vehiele)) on which the vehicle i sically delivered
to the customer/purchaser.

(5) The application copies shall be used by the dealer to
apply for title ((apphieation)) and to complete licensing of the
vehicle. Except as provided in RCW 46.70,180(8), the selling
dealer must submit the application and all title/licensing fees
to the department of licensing or an authorized licensing
agent within forty-five calendar days from the date ((efsale

of-the-vehiele)) on which the vehicle is sicall livered
to the customer/purchaser. The date on which the selling
aler physically delivers vehicl h I-
chaser shall commence the forty- flvc day interval i m which
the sellin aler t mak i ce f
title_ in the purchaser’'s name. Additionally, the dlrcctor has
iscretion Xcus ications only in situati wher

applications are delayed, for reasons beyond the control of

the dealer.

(6) The hard copy of the permit and a purchase order

identifying the vchlcle and ((date-efsale)) the dg;e on which

he vehicle i elivere rchaser
must be carried in the vehicle or the towing vchlcle at all
times the vehicle is operated on the temporary permit.

(7) The hard copy of the dealer temporary license permit
shall be displayed on the inside of the rear window in the
lower left corner, or enclosed in a moisture proof protective
case securely attached in the rear license plate holder, with
the expiration date visible to one standing or following at the
rear of the vehicle.

(8) The dealer temporary license permit is valid for not
more than forty-five calendar days ((feltewing)) commenc-
ing with the date ((ef-vehiele-sale)) on which the vehicle is

hysically delivered t stomer/purchaser.

(9) The dealer temporary license permit shall not:

(a) Be issued for a dealer inventoried or a dealer or
dealer-employee operated vehicle;

(b) Be issued as a demonstration permit;

Proposed
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(c) Be issued for a vehicle processed as a courtesy deliv-
ery.

(10) Fees paid for dealer temporary license permit appli-
cation forms are not refundable unless the dealer ceases doing
business as a vehicle dealer. A credit, in the amount of the
permit form fee, will be provided when the permit is used by
the vehicle dealer to make application for a vehicle title.

(11) The dealer shall maintain a record of each dealer
temporary permit form acquisition and distribution including
the following:

(a) Vehicle purchaser's names;

(b) Vehicle identification; :

(c) Dates of vehicle sales and deliveries; and

(d) Date and location of purchase of each permit form
and the permit number.

WSR 98-23-084
PROPOSED RULES
WASHINGTON STATE PATROL
[Filed November 17, 1998, 4:03 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
19-076.

Title of Rule: Amendment to chapter 204-50 WAC,
Ignition interlock breath alcohol devices.

Purpose: To ensure compliance with federal standards
regarding ignition interlock breath alcohol devices. Addi-
tionally, the amendment requires manufacturers of these
devices to have appropriate insurance and providers that
ensure the safety of persons ordered by the courts to install
these devices.

Statutory Authority for Adoption: RCW 46.20.730 and
46.37.005.

Summary: Amendment updates WAC to comply with
federal standards. Ensures appropriate insurance and provid-
ers are obtained by manufacturers of ignition interlock breath
alcohol devices to ensure the safety of persons ordered by
courts to install these devices.

Reasons Supporting Proposal: Public safety.

Name of Agency Personnel Responsible for Drafting:
Ms. Carol Morton, P.O. Box 42635, (360) 412-8934; Imple-
mentation and Enforcement: Captain Colleen Mclntyre, P.O.
Box 42614, (360) 753-0302.

Name of Proponent: Washington State Patrol, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The National Highway Traffic Safety Administra-
tion (NHTSA) set standards for the testing and lab certifica-
tion of these devices. The state patrol is responsible for set-
ting the state rules governing insurance, provider data and
other pertinent standards. The amendment ensures all manu-
facturers of these devices are in compliance with federal stan-
dards and that they have appropriate insurance and providers
to ensure the safety of persons ordered by the courts to install
these devices. The amendment also updates the WAC to
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comply with new technology. Manufacturers of these
devices were consulted and NHTSA was contacted to verify
the accuracy of the amendment.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW,

RCW 34.05.328 does not apply to this rule adoption.

Hearing Location: Washington State Patrol, Commer-
cial Vehicle Conference Room, Ground Floor, General
Administration Building, Olympia, Washington, on Decem-
ber 22, 1998, at 11 a.m.

Assistance for Persons with Disabilities:
Kendra Hensley, (360) 753-0678.

Submit Written Comments to: Carol Morton, P.O. Box
42635, Olympia, WA 98504-2635, fax (360) 493-9090, by
December 15, 1998.

Date of Intended Adoption: December 23, 1998.

November 10, 1998
Annette M. Sandberg
Chief

Contact Ms.

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-010 Authority. This chapter is promul-

gated pursuant to RCW 46.37.005 and ((ehapter247TFaws-of
1987)) 46.20.730.

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-020 Purpose. The purpose of this chapter
is to establish guidelines for certification, installation, repair,
and removal of ignition interlock breath alcohol devices, as

required by ((ehapter247Faws-of1987)) RCW 46.20.730.

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-030 Definitions for words or terms
used in this chapter. Alcohol - The generic class of organic
compounds known as alcohols and, specifically the chemical
compound ethyl alcohol. For the purpose of ignition interfock
devices, there is no requirement expressed or implied that the
device be specifically for ethyl alcohol.

Approved service provider - The person or company

who is approved by ESR to service, install, monitor, cali-

brate, and provide information on a manufacturer's devices

based on certification to ESR by the manufacturer that the

person or company is qualified and is properly trained to pro-

vide these services.
Breath or blood alcohol concentration (BAC) - ((Fhe
weight)) In this chapter means the amount of alcohol ((een-

—%—B—A@)) in a person's blood or breath determmed bv

chemical analy51s, which shall be measured by grams of alco-
hol per:

(a) 100 milliliters of blood; or
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(b) 210 liters of breath.

Court (or originating court) - The particular Washington
state court that has required the use of an ignition interlock
breath alcohol device by a particular individual.

Certification - The testing and approval process required
by ((ehapter247-Eaws-of1987)) RCW 46.20.730.

Chief - The chief of the Washington state patrol.

-Device - An ignition interlock breath alcohol device.

ESR - The equipment and standards review section of
the Washington state patrol.

Interlock - The state in which a motor vehicle is pre-
vented from starting by a device.

Lessee - ((the-person-ordered-by-a-courtto-drive-only
veh*e’:es—wheh—hwe—eemﬁed—dewees—ﬁmaﬂed)) A person

has entered in agreement wi manufacturer or
approved service provider to lease a device.

Manufacturer - The person, company, or corporation
who produces the device, ((er-afeeognizedrepresentative:

OAC—The-office-of-administrator-for-the-eourts)) and

who certifies to ESR that a service provider is qualified to

become approved by ESR to service, install, monitor, cali-

brate, and provide information on devices
Restricted operator - A person whose operating privilege
strict erating onl otor vehicles equi wi
an approved, functioning jgnition interlock device or other
approved. functioning biological or technical device.

Violation reset - The condition caused by the fajlure of

the operator of the vehicles to perform a retest as required, or

by_the operator's inability to achieve such retest results at a

level lower than the maximum allowable alcohol concentra-
tion as the originatin u device and the vehicl

in_which it is installed must be returned to the manufacturer

or approved service provider to be reset.

AMENDATORY SECTION (Amending Order 88-04-ESR,
filed 7/18/88)

WAC 204-50-040 Testing and certification process.
To be certified, a device must meet or exceed the minimum

test standards ((Hsted-in-this-ehapter)) in sections one and two

of the model specifications for breath alcohol ignition inter-
lock devices (BAIID) as published in the Federal Register,

Volume Number 67. Tuesd ril 7. 1 on es
11774 - 11787. Only a notarized statement, from a laboratory
capable of performing the tests specified, will be accepted as
proof of meeting or exceeding the standards. The notarized
statement shall include the name and signature of the person
in charge of the tests under the following sentence:

Two samples of _(model name) , manufactured by
(manufacturer) were tested by __(laboratory) . They do

meet or exceed all specifications listed in ((ehapter-204-50
WAE)) the Federal Register, Volu mber

11774 - 11787.

Signed

A list of laboratories performing the required tests shall
be maintained by the ESR.

Upon receipt of a statement from a testing laboratory that
two samples of a device have successfully passed the test pro-
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cedures listed in this chapter, and confirmation that all other
requirements of this chapter have been met, the chief shall

" issue a letter of certification for the device. ((A-eepy-of-each
certificationtetter-will-be-forwarded-to-0AC:)) The letter of
certification shall be valid until voluntarily surrendered by
the manufacturer or until revoked by the chief for cause. Rea-
sons for revocation include but are not limited to:

(1) Evidence of repeated device failures due to gross
defects in design, materials, and/or workmanship during
manufacture, installation, monitoring, or calibration of the
device such that the standards for accuracy and reliability of
the devices for which the devices were tested are not being
met (as determined by ESR);

(2) Evide hat the fe
uf r's devi n ei d erly b
approved service provider(s) or are being circumvented by
lessees such that the standards for anticircumvention for
which the devices were tested are not being met;

(3) Any violation on the part of the manufacturer(s) or

roved servi vide he laws or regulation
related to the installation, servicing, monitoring, and calibra-
tion of devices, including, but not limited to, "other provi-
sions" listed in WAC 204-50-120;

(4) Notice of cancellation of manufacturer's and/or
approved service provider's required liability insurance is
received; ((and

6))) (5) Notification that the manufacturer is no longer
in business.

Unless necessary for the immediate good and welfare of
the public, revocation shall be effective ten days after manu-
facturer's receipt of notice, which shall be sent via certified
mail, return receipt requested. A copy of each notice of revo-

cation shall be provided to ((BACendlesseesutilizing-the
revoked-device-with-notice-to-contact-the-manufacturerfora
replacement)) the originating court.

(6) Upon voluntary surrender, or revocation of a letter of
certification for a manufacturer's device, all like devices shall
be removed and replaced by a certified device, not later than

the end of the current calibration period. ((Manufaetarers
. : - Suel babd

eation:))

(7) A manufacturer whose letter of certification has been
revoked may request a review of revocation by submitting
he re i iti ief within tw s
receipt of notice of revocation.

(8) The ESR shall maintain a file of all ((existing)) cur-
rent, revoked, and voluntarily surrend letters of certifica-
tion.

[—]
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AMENDATORY SECTION (Amending Order 88-04-ESR,
filed 7/18/88)

WAC 204-50-050 ((Fest-speeifieationsr)) Modifica- eﬂ)—FeFO-G%%dikneﬁfaﬁe-eMO-ﬁﬂrﬁeeleseh&m
tlons toa certlfied deVIce ((illhe-pufpese-ef—daese-&est-epeei— 560-mi-

Proposed (82]
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HO-The-devi ;dual-alcohol-bef
subsequentuse:)) The manufacturer shall notify ESR. in writ-
ing, of any material modification or alteration in the compo-

nents or design h ified device. Such modifi-

cations shall warrant retesting of the device to ensure the
ifications or i versely affect the abilit

of the device to meet the specifications adopted in WAC 204-
50-040,

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87) -

WAC 204-50-070 Variable calibration. To be certi-
fied, a device must be capable of being preset, by the manu-
facturer prwmdﬂ, to interlock
when the breath sample provided is at any level from .02
through .09% BAC (plus or minus .003% BAC). The actual
setting of each device shall be determined by the originating
court. The capability to change this setting shall be made

secure, by the manufacturer, ((to-prevent-unauthorized

adjustment-of-the-deviee)) v Vi ro-
vi uidanc 0 f | ification
referred to in WAC 204-50-040 recommends an interlock
evel of initial ail level of up to

02% higher for subsequent random retests.

Proposed
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AMENDATORY SECT !Q[\_l (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-080 Device maintenance and reports.
(1) Each lessee shall have the déevice examined by ((a-faetory

representative)) the manufacturer or by an approved service
provider for correct calibration and evidence of tampering

((every-ninety)) at intervals not to exceed sixty-five days, or
more often as may be ordered by the originating court.

((A-rey

(2) Examination shall include a physical inspection of
he devi its wiri vehi its wici
evidence of tampering or circumvention. Notation shall also

be made of the vehicle's odometer reading,

The devic i fi al
the manu r i
device's mem i r
which the ir
4) The man I i vi

shall make a hard copy or electronic equivalent of the client
da . T -
noncompliance, vnolatlons, or sngns of tampering or circum-
€ T i i
e e to the originati i
as a result of each inspection shall be retained by the manu-
urer or approv i vi
date the device is removed from the vehicle.

(5) The manufacturer and/or approved service provider

must provi n iginati -
ional whic include i
following: installati : N f Y
vehicle j ion. compli i
charges and payments, service callsI lessce error of operation,
vice e 1 iv
demographic information. Such reports must be supplied in
format table-to the originati
the originating court.
AMENDATORY SECTION (Amending Order 87-05-ESR,

filed 12/9/87)

WAC 204-50-090 Device security. The manufacturer
and its _approved service provider(s) shall take all reasonable

Proposed
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steps necessary to prevent tampering or physical circumven-
tion of the device. These steps shall include special locks,
seals, and installation procedures that prevent or record evi-
dence of tampering and/ or circumvention attempts. In addi-
A rovider will affi Vi
label containing the following notation: "Warning - This
device has been installed under court order, Attempts to dis-

connect, tamper with, or circumvent this device may subject
u_to criminal prosecution,”

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-110 Mandatory operational features.
Notwithstanding other provisions of this chapter, a certified
device must comply with the following:

(1) The device shall be designed to permit a "restart”
within ((three)) two minutes ((witheut-additienal-test)) of a
stall or when the ignition has been turned off.

(2) The device shall automatically and completely purge
residual alcohol before allowing subsequent tests.

(3) The device shall be installed in such a manner that it
will not interfere with the normal operation of the vehicle
after it has been started.

(4) Each device shall be provided with ((8)) an_ample

supply of disposable mouth pieces ((with-saliva-traps—The
menufacturer-will-ensure-aveilability-of-additional-mouth

pieees)) designed to minimize the introduction of saliva into
the device.

(5) Each device shall be uniquely serial numbered. ‘
Along with any other information requested by an originating

court, all reports to an originating court((--OACandtor
ESR)) concerning a particular device shall include the name
((and)), address, and driver's license number of the lessee, the
name of the originating court, and the unique number of the
device. The name, address. telephone number (toll free, if

he originati nt
of the manufacturer or aDDroved service provider furnishing

such report shall also be included as part of the report.

(84]

devi i e vehicl
started, the results of the test, how long the vehicle was oper-
a indiction of b r t with th
device.
(1) Each device shall require the operator of the vehicle
to submit to a retest within ten minutes of starting the vehicle,

Retesting shall continue at intervals not to exceed sixty min-
er fi t. The device shall be equipped with
method of immediately notifying peace officers if the retest
above is not performed. or if the result of the retest exceeds
the alcohol concentration as prescribed by the originating
ble fo otificati r
repeated honking of the vehicle's horn, repeated flashing of
vehicle' waili f iren. Suc
notificati be disabl nly by switching the vehicles'
i r by t ievement of a retest at a level lowe

n i llow Icohol concentrati S b
the originating court.
iti if a re rformed when call
vi if the r is unable to achiev

retest at a level lower than the a maximum allowable alcohol
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concentration as set by the originating court. the device shall
automatically enter a violation reset condition. A device
which enters a violation reset condition the vehicle in
which it is installed, must be returned to the manufacturer or
approved service provider to be serviced within five days or
the device shall render the vehicle inoperable. The manufac-
rer or approved service provider sh if originatin
court of such violation reset conditions in a format acceptable
to the originating court within five days of servicing the

device.

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-120 Other provisions. Notwithstanding
other provisions of this chapter, each manufacturer of a certi-
fied device, either on_its own or through its approved service
provider(s):

(1) Shall guarantee repair or replacement of a defective
device within the state of Washington within a maximum of
forty-eight hours of receipt of a complaint.

) 11 demonstrate e satisf:
vice delivery plan under which any restricted operator may
obtain installation and routine servi hat manufacturer'
device within a seventy-five mile radius of his or her place of
residence, Further, shall provide E a map of the state of

Washington showing the area covered by each approved ser-
vice provider, and the name, address. and telephone number
of each approved service provider. The manufacturer shall
notify ESR of any changes to its service provider network

within ten days of such change.
(3) Shall maintain a twenty-four hour, three hundred

sixty-five days a year toll-free telephone number for lessees
to call if they have problems with the device they have leased
from the manufacturer or approved service provider. Calls
must either be answered by a technician qualified to service

manufacturer's devices, or the call must be retu
qualified technician within thirty minutes of the original call.

(4) Shall provide the originating court and the lessee a
statement of charges clearly specifying warranty details,
monthly lease amount, any additional charges anticipated for
routine calibration and service checks and what items, if any,
are provided without charge. To ensure equal accessibility of
the benefits of this technology to all citizens of the state of
Washington, such pricing shall be uniform state-wide,
whether in urban or rur ions of te

(@ Ypen-installation-of-each-devieethe-manufacturer

” de-ESRwil ‘4l ol

ng-eourt:

)) (5) Shall provide the lessee written notice of any
changes in the statement of charges regardless of what person
or agency requested the change, prior to the implementation
of such changes.

. ((€5)-ShaH d i : . £ u
Hof:
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Br-A-twenty-four-hour-telephone-numberto-call-for-ser-
areas:))

(6) Shall provide to ((8AC-ard)) ESR proof ((ef)) that
the manufacturer has products liability insurance coverage
with minimum liability limits of one million dollars per
occurrence, ((with)) and three million dollar aggregate
((totat)). (Fhe)) Liability covered shall include, but not lim-
ited to;: Defects in product design and materials, as well as
workmanship during manufacture, calibration, installation,

((end)) removal, and all completed operations. ((Fhe-preefof
) bellinchud : hed .

eeHation:)) Such insurance must be provided by a company
licensed to offer such coverage in the state, and such com-
pany shall include the state of Washington as an additional
insured, and shall agree to notify ESR not less than thirt
days before the expiration or termination of such coverage.
(7) Shall provide E f that each and ever
approved service provider has garage keepers liability insur-
a Ver. with minimum liability limi ifty thousa
dollars. Liability covered shall include, but not be limited to.
damage to lessee's vehicl nal property while in_the
care and/or custody of the approved service provider. Further
shall provide ESR proof that each and every approved service
rovider has let erations insurance coverage with
minimum liability limits of one million_dollars per occur-
rence. and two million doll I iability covered
shall include. but not be limited to, defects in materials and

workmanship during ipstallation, removal, service, calibra-

tion, and monitoring. All such insurance must be provided by
a company licensed to offer such coverage in_the state, and
such company shall include the state of Washington as an
additional insured. and shall agree to notify ESR not less than
thirty days before expiration or termination of such coverage.

(8) Shall ((repest-te)) advise the originating court ((and
ESR b . i

prior to removing the device under circumstances other than;
a mpletion of senten r other terms of a court
order.

(b) Immediate device repair needs. NOTE: Whenever a
device is remov [ repair, an nnot be immediately rein-
stalled, a substitute device shall be utilized. Under no cir-

cumstances shall a restricted operator's vehicle be permitted

to be driven without a required device.
Removal of the device in order switch jt to a
replacement vehicle to be operated by the restricted operator.

Proposed
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Report of such a vehicle switch must be transmit h
originating court within two business days of such a switch.

AMENDATORY SECTION (Amending Order 87-05-ESR,
filed 12/9/87)

WAC 204-50-130 Removal procedures. When so noti-
fied in writing by the originating court, the manufacturer or
its approved service provider shall remove the device and
return the vehicle in normal operating condition. ((%)) The
manufacturer or its approved service provider shall provide
any final report (((see-W-AC-204-50-080)-shall-be-ferwarded
te)) requested by the originating court ((that-ineludes-a-sum-

T il l hetife-of

REPEALER

The following section of the Washington Administrative
Code i$ repealed:

WAC 204-50-060 Device accuracy and reliabil-

ity.
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WSR 98-23-085
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed November 17, 1998, 4:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
08-104.

Title of Rule:
chloride.

Purpose: Proposed changes improve worker protection
and make the rules as effective as OSHA by adding new
OSHA requirements, improving clarity and consistency,
eliminating redundancy, and correcting errors.

Statutory Authority for Adoption: RCW 49.17.040.

Statute Being Implemented: RCW 49.17.010,
49.17.050, and 49.17.060.

Summary: Reviser's note: The material contained in this filing
exceeded the page-count limitations of WAC 1-21-040 for the appearance in
this issue of the Register. It will appear in the 98-24 issue of the Register.

Reasons Supporting Proposal: See Summary above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is necessary because of federal law, the following
table shows the federal rules revised by OSHA, correspond-
ing state rules included in this proposal, and the subject of the
revised rules.

Respiratory protection and methylene

29 CFRs

amended by )

OSHA Corresponding state rules included in the proposal - WAC Subject
1910.94 296-62-11019, 296-62-11021, 296-24-67507, 296-24-65515, 296-24- Ventilation/abrasive blasting

67517
1910.111 296-24-51005, 296-24-51009 Anhydrous ammonia
1910.134 296-62-071 through 296-62-07295, 296-24-58516 Respiratory protection
1910.156 296-24-58513, 296-24-58515, 296-24-58517 Fire brigades
1910.252 296-24-71507, 296-24-71513, 296-24-71517, 296-24-71519 General requirements/ ventilation
in confined spaces/lead/cad-
mium/mercury

1910.1001 296-62-07715, 296-62-07722, 296-62-07733, 296-62-07739 Asbestos
1910.1003 296-62-07306, 296-62-07308 13 Specific Carcinogens
1910.1017 296-62-07329 Vinyl chloride
1910.1018 296-62-07347 Inorganic arsenic
1910.1025 296-62-07521 Lead
1910.1027 296-62-07413, 296-62-07425, 296-62-07441, 296-62-07445 Cadmium
1910.1028 296-62-07523, 296-62-07533 Benzene
1910.1029 296-62-20011, 296-62-20019, 296-62-20027 Coke oven emissions
1910.1043 296-62-14533 Cotton dust
1910.1044 296-62-07342, 296-62-07343 1,2-Dibromo3-chloropropane
1910.1045 296-62-07336, 296-62-07337 Acrylonitrile
1910.1047 296-62-07367, 296-62-07369, 296-62-07383 Ethylene oxide

Proposed [86]
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29 CFRs
amended by
OSHA Corresponding state rules included in the proposal - WAC Subject
1910.1048 296-62-07540, 296-62-07550 Formaldehyde
1910.1050 296-62-07615, 296-62-07662, 296-62-07664, 296-62-07666, 296-62- Methylenedianiline
07668, 296-62-07670, 296-62-07672
1910.1051 296-62-07460 1,2-butadiene
1910.1052 296-62-07470 Methylene chloride
1926.57 296-24-67507, 296-24-67515, 296-24-67517, 296-62-11019, 296-62- Ventilation/abrasive blasting
11021
1926.60 296-155-17317, 296-155-17341, 296-155-17349 through 296-155-17359 | Methylenedianiline (MDA)
1926.62 296-155-17613, 296-155-17652, 296-155-17656 Lead
1926.103 296-155-220 Respiratory protection in construc-
' tion
1926.800 296-155-730 Underground construction
1926.1101 296-62-07715, 296-62-07722, 296-62-07733, 296-62-07739 Asbestos
1926.1127 296-155-174 Cadmium

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department con-
ducted several surveys and found that a small business eco-
nomic impact statement is not required because no more than
a minor economic impact exists for the affected businesses.

RCW 34.05.328 applies to this rule adoption.

¢ The OSHA new requirements included in this pro-
posal are exempted from the significant rule-making
criteria in RCW 34.05.328 (5)(b)(iii) and (iv) for
most industries because WISHA will be adopting
federal regulations without material change.
WISHA must adopt new OSHA requirements to be
as effective as the federal rules.

e RCW 34.05.328 does not apply to the current
requirements, which WISHA is maintaining in this
proposal. Many are reworded for clarity.

»  Updating the current assigned protection factors to
the more recent 1992 ANSI Z88.2 standard is
exempted from the significant rule-making criteria
in RCW 34.05.328 (5)(b)(iii) and (iv) because
WISHA is incorporating a national consensus code
that generally establishes industry standards.

»  The significant rule-making criteria applies to new
OSHA requirements that exceed existing WISHA
requirements for work activities related to agricul-
ture and tuberculosis, which are not covered by
OSHA's new rules.

Hearing Location: Department of Labor and Industries
Building, Auditorium, 7273 Linderson Way S.W., Tumwa-
ter, WA, on January 5, 1999, at 9:30 a.m.; at Cavanaugh's
Fourth Avenue Glacier Room, 110 East 4th, Spokane, WA,
on January 6, 1999, at 9:30 a.m.; and at Cavanaugh's, 607
East Yakima Avenue, Yakima, WA, on January 7, 1999, at
9:30 a.m.

Assistance for Persons with Disabilities: Contact
Christy Wood by December 22, 1998, at (360) 902-5524.

Submit Written Comments to: By mail to: Tracy Spen-
cer, Standards Manager, WISHA Services Division, P.O.
Box 44620, Olympia, WA 98507-4620.

By fax: (360) 902-5529 (comments submitted by fax
must be ten pages or less).

By electronic mail to: Christy Wood, WISHA Standards
Project Manager, woch235@Ini.wa.gov.

Comments must be received no later than January 14,
1999.

Date of Intended Adoption: May 4, 1999.
November 16, 1998
Gary Moore
Director

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 98-24 issue of the Register.

WSR 98-23-094
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed November 18, 1998, 10:49 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 98-
16-089.

Title of Rule: WAC 388-412-0005 Cash assistance pay-
ments, 388-412-0020 Delivery of benefit issuances, 388-412-
0030 Returning a warrant, 388-412-0035 Loss, theft, destruc-
tion, or nonreceipt of a warrant issued to clients and vendors,
388-412-0045 Issuing benefits by using electronic benefit
transfer, and 388-460-0010 Payees.

Proposed
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Purpose: Adds electronic benefit transfer as a method of
payment of benefits for public assistance recipients of cash
and food assistance.

Statutory Authority for Adoption:
74.08.090, 74.04.055, and 74.04.057.

Statute Being Implemented: Public Law 104-193, Per-
sonal Responsibility and Work Opportunity Reconciliation
Act of 1996, Section 825.

Summary: Currently recipients of cash assistance
receive payment by warrant only. Recipients of food assis-
tance receive food benefits by food coupons or food coupon
authorization (FCA) cards. Recipients of cash assistance will
now be able to receive payment by warrant or electronic ben-
efit transfer (EBT). Recipients of food assistance will receive
benefits by electronic benefit transfer only.

Reasons Supporting Proposal: Payment by electronic
benefit transfer provides the client with a method of payment
that is less susceptible to theft and fraud.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Betty Brinkman, Depart-
ment of Social and Health Services, WF Division, Lacey,
Washington, (360) 413-3091.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, Public Law
104-193, Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, Section 825.

Explanation of Rule, its Purpose, and Anticipated
Effects: Currently, recipients of cash assistance receive pay-
ment by warrant only. Recipients of food assistance receive
benefits by food coupons or food coupon authorization cards
(FCA). Recipients of cash assistance will now be able to
receive benefits by warrant or electronic benefit transfer.
Recipients of food benefits will receive their benefits by elec-
tronic benefit transfer only.

Proposal Changes the Following Existing Rules: Addsa
new method of payment for benefits for recipients of cash
and food assistance by amending WAC 388-412-0005 Cash
assistance payments, 388-412-0020 Delivery of benefit issu-
ances, 388-412-0030 Returning a warrant, 388-412-0035
Loss, theft, destruction or nonreceipt, and 388-460-0010 Pay-
ees.

RCW 74.04.510,

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules do not
impact small businesses.

RCW 34.05.328 applies to this rule adoption. The pro-
posed rules do meet the definition of a significant legislative
rule but the Department of Social and Health Services is
exempt from preparing a cost benefit analysis under RCW
34.05.328 (5)(b)(iii).

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on December 22, 1998, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Paige
Wall by December 11, 1998, phone (360) 902-7540, TTY
(360) 902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance

Proposed
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Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by December 22, 1998.

Date of Intended Adoption: December 23, 1998.
November 16, 1998
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-412-0005 Cash assistance payments. (1)
The state issues payment for cash assistance ((payments;-the

) by the following methods:

(a) Electronic benefit transfer: or

(b) Warrants.

(2) Each separate assistance unit receives a separate cash

benefit grant, even if there are multiple assistance units in the
same residence.

(&) (3) A married couple who both receive any gen-
eral assistance benefit must be considered one assistance unit.
However, cash payments are made individually and will not
exceed one half of the two-person GA-U standard.

((63})) (4) Grants are rounded down to the next whole
dollar amount with the following exceptions:

(a) Clothing and personal incidental (CPI) allowance;
and

(b) Grants with a deduction for repayment of an overpay-
ment.

((43)) (5) Grant payments are not issued for under ten
dollars except: »

(a) Grants with a deduction for repayment of an overpay-
ment;

(b) CPI allowances with income deducted; or

(c) Supplemental Social Security (SSI) interim assis-
tance payments.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-412-0020 ((Mail)) Delivery of benefit issu-
ances. Benefits are;

_ (1) Mailed by warrant to the address where clients live
except when:

((&)) (a) The department redirects the benefit issuance
to the local office;

(&) (b) The department has established there are
problems with receiving mail at the client's address;

((639)) (©) A client requests in writing that the benefit
issuance be mailed to the local office, such as a homeless cli-
ent without an address; or

((4Y)) (d) A client requests that the benefit issuance be
sent to a temporary address for less than ninety days.

Deposi irectly into an electronic_benefi
account.

ansjer
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AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98) -

WAC 388-412-0030 Returning a warrant. (1) A per-
son who has possession of a warrant payable to a deceased
payee must return the warrant to the department for cancella-
tion.

(2) A person who has possession of a warrant payable to
an assistance unit payee who has left the home and is not
likely to return during the month to endorse the warrant, must
return the warrant to the CSO.

((63))) The warrant ((w+H)) may be reissued to another
eligible payee for the assistance unit.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-412-0035 Loss, theft, destruction or non-
receipt of a warrant issued to clients and vendors. The fol-
lowing applies to replacements of warrants issued to clients
and to vendors ((en-behalf-of-clients)).

(1) The department does not replace a warrant or the cash
proceeds from a warrant which was endorsed by a client or
vendor.

(2) Clients or vendors asking for a replacement of a war-
rant which was not endorsed by them must:

(a) Complete a notarized ((statement-esHed-an)) affida-
vit;

(b) Provide all facts surrounding the loss, theft, destruc-
tion or nonreceipt of the warrant; and

(c) File a report with the police or the post office, as
appropriate.

(3) If a client is eligible to receive a replacement, the
warrant is issued:

(a) On or before the tenth of the month in which the war-
rant was due; or

(b) Within five working days of the date the decision is
made to replace the warrant, whichever is later.

(4) A client or vendor is issued the full amount of the
original warrant if the warrant is replaced.

NEW SECTION

WAC 388-412-0045 Issuing benefits using electronic
benefits transfer.

(1) Benefits are issued by electronic benefits transfer
(EBT). This means benefits are deposited into an EBT
account.

(2) The department does not replace benefits which have
been deposited into an electronic benefit account and are
available to the client. The benefits are considered to be cash.

(3) EBT benefits reported lost or stolen are replaced only
when:

(a) The department makes an error that causes a loss of
benefits; or

(b) Both the EBT card and PIN are stolen from the mail;
and

(c) The client never had the ability to access the benefits;
and

(89]
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(d) The loss is reported within ten days from the date the
client became aware of the loss.

(4) The replacement is the amount of the loss.

(5) The EBT account will become inactive when it is not
used for ninety days. After ninety days, the client must ask
the department to reactivate the account.

(6) EBT benefits are canceled and will not be replaced
when the EBT food assistance account is not used for two
hundred seventy days.

(7) The client may ask the department to convert EBT
food assistance benefits to food coupons when the client
moves to an area where EBT benefits cannot be used. After
food assistance benefits are converted, any remaining bene-
fits in the EBT account are canceled if not used within seven
days from the date of conversion.

AMENDATORY SECTION (Amending WSR 98-16-044,
filed 7/31/98, effective 9/1/98)

WAC 388-460-0010 Food assistance authorized rep-
resentative—Treatment centers and group homes. (1)
Residents in group homes may choose to have food assis-
tance benefits authorized as follows:

(a) On their own behalf;

(b) Through an authorized representative of their choos-
ing; or

(c) Through a facility acting as authorized representa-
tive.

(2) Residents in chemical dependency treatment centers
are required to have a designated employee of the facility act
as an authorized representative.

(3) The authorized representative for residents in a
chemical dependency treatment center or a group home must:

(a) Be aware of the resident's circumstances;

(b) Notify the department of any changes in income,
resources or circumstances within ten days of the change; and

(c) Use the resident’s food assistance benefit allotment
for meals served to the resident.

(4) When assigning an employee as the authorized repre-
sentative for residents, a facility accepts responsibility for:

(a) Any misrepresentation or intentional program viola-
tion; ((and))

(b) Liability for food assistance benefits held at the facil-
ity on behalf of the resident; and

c intaining enough benefits in th ility EB
account to allow the department to transfer one-half of a cli-
ent’s monthly allotment to the client’s own account, This
occurs when the client leaves the facility on or before the fif-
teenth of the month.

WSR 98-23-095
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Filed November 18, 1998, 10:51 a.m.]

Original Notice.

Proposed
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Preproposal statement of inquiry was filed as WSR
98-10-040. .

Title of Rule: Family support opportunity.

WAC 275-27-020 Definitions.

WAC 275-27-180 What is the purpose of the family sup-
port opportunity program?

WAC 275-27-185 Who is eligible to participate in the
family support opportunity program?

WAC 275-27-190 What basic services can my family
receive from the family support opportunity program?

WAC 275-27-191 What is the purpose of community
guide services?

WAC 275-27-192 Who can become a community guide?

WAC 275-27-193 Does my family have a choice in
selecting its community guide?

WAC 275-27-194 Can the family support opportunity
program help my family obtain financial assistance for com-
munity guide services?

WAC 275-27-195 How can short-term intervention ser-
vices help my family?

WAC 275-27-196 Specifically how can short-term inter-
vention funds be used?

WAC 275-27-197 How can serious need funds help my
family? '

WAC 275-27-198 How can my family qualify for seri-
ous need funds?

WAC 275-27-199 How does my family request serious
need funds? :

WAC 275-27-200 What amount of serious need funding
is available to my family?

WAC 275-27-202 Who determines what family support
services my family can receive?

WAC 275-27-204 What department restrictions apply to
family support payments?

WAC 275-27-211 What are regional family support
advisory councils?

WAC 275-27-212 What are community service grants?

WAC 275-27-213 Who is covered under these rules?

Purpose: Pilot rules have been in existence since 1996.
Because the program has been operating successfully as a
pilot, rules for the project, now called the family support
opportunity are proposed for permanent adoption. These
rules cover the purpose, eligibility, and basic service ele-
ments of the program as well as the formation of regional
family support advisory councils and community service
grants. The rules state that all family support clients starting
June 1996 or later will be covered under these rules.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.12.040.

Summary: The family support opportunity establishes a
new way of delivering family support services to persons
with developmental disabilities who live with their families.
There is an emphasis on use of informal and community
resources, use of a "community guide” to assist families, pro-
vision of a package of basic services to families as well as
options for emergencies and serious need. The family sup-
port opportunity was established as a pilot project in 1996
and has been operating under pilot rules.

Proposed
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Reasons Supporting Proposal: This method of service
delivery maximizes federal funding and stretches state dol-
lars for use by more families.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Rita Dickey, P.O. Box
45310, Olympia, WA 98504, (360) 902-8451.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule has been in existence as a pilot rule since
1996. The program has been operating successfully. It has
been evaluated by the University of Washington with posi-
tive results. All new families whose family members have
developmental disabilities and who need family support ser-
vices will receive them under these rules. Existing family
support clients and services will remain under WAC 275-27-
220 - 275-27-223.

Proposal Changes the Following Existing Rules: Adds
definitions in WAC 275-27-020.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. There is no appreciable
cost to small business. .

RCW 34.05.328 applies to this rule adoption. The rules
do meet the definition of significant legislative rules and the
Department of Social and Health Services has prepared a cost
benefit analysis. To obtain a copy contact Rita Dickey at
P.O. Box 45310, Olympia, WA 98504 or call (360) 902-
8451.

Hearing Location: Lacey Government Center (behind
Tokyo Bento Restaurant), 1009 College Street S.E., Room
104-B, Lacey, WA 98503, on December 22, 1998, at 10:00
a.m. .

Assistance for Persons with Disabilities: Contact Paige
Wall by December 11, 1998, phone (360) 902-7540, TTY
(360) 902-8324, e-mail pwall@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Paige Wall, Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, fax (360)
902-8292, by December 22, 1998.

Date of Intended Adoption: December 23, 1998.

November 16, 1998
Marie Myerchin-Redifer, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 98-20-044,
filed 9/30/98, effective 10/7/98)

WAC 275-27-020 Definitions. (((1})) ""Adolescent"
means a DDD eligible child age thirteen through seventeen
years.

((&))) "Best interest' includes, but is not limited to, cli-
ent-centered benefits to:

((¢a»)) (1) Prevent regression or loss of skills already
acquired;

((65))) (2) Achieve or maintain economic self-support;

((¢ed)) (3) Achieve or maintain self-sufficiency;

((¢)) (4) Prevent or remedy neglect, abuse, or exploita-
tion of individuals unable to protect their own interest;
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((¢e})) (5) Preserve or reunite families; and
(D)) (6) Provide-the least-restrictive setting that will
meet the person's medical and personal needs.

((6Y)) ""Client or person" means a person the division
determines under RCW 71A.16.040 and WAC 275-27-026
eligible for division-funded services.

((4))) "Community support services' means one or
more of the services listed in RCW 71A.12.040 including,
but not limited to the following services: Architectural, case
management, early childhood intervention, employment,
counseling, family support, respite care, information and
referral, health services and equipment, therapy services, and
residential support.

((65))) "Department’ means the department of social
and health services of the state of Washington.

((¢6))) ""Director" means the director of the division of
developmental disabilities.

((&)) "Division or DDD" means the division of devel-
opmental disabilities of the department of social and health
services.

((68))) "Emergency" means a sudden, unexpected
occurrence demanding immediate action.

((¢)) "Exemption" means the department's approval
of a written request for an exception to a rule in this chapter.

((&9Y)) "Family” means individuals, of any age, living
together in the same household and related by blood, mar-
riage. adoption or as a result of sharing legal custody of a
minor child. .

"Family resources coordinator’ means the person who
is:

(1) Recognized by the IDEA Part C lead agency: and

2 ible for:
(a) Providing family resources coordination;
ot i .
rvi ingle contact to help families receivin
d servi f ir eligible children w e

under three years of age.

"ICF/MR" means a facility certified as an intermediate
care facility for the mentally retarded by Title XIX to provide
services to the mentally retarded or persons with related con-
ditions.

(@H)) "ICF/MR Eligible" for admission to an
ICF/MR means a person is determined by DDD as needing
active treatment as defined in CFR 483.440. Active treat-
ment requires:

((¢8))) {1) Twenty-four hour supervision; and

((68))) (2) Continuous training and physical assistance in
order to function on a daily basis due to deficits in the follow-
ing areas: Toilet training, personal hygiene, dental hygiene,
self-feeding, bathing, dressing, grooming, and communica-
tion.

((32)) "Individual” means a person applying for ser-
vices from the division.

((43Y)) "Intelligence quotient score” means a full
scale score on the Wechsler, or the intelligence quotient score
on the Stanford-Binet or the Leiter International Performance
Scale. ) : :

WSR 98-23-095

((44))) "Nonresidential programs' means programs
including, but not limited to, county-funded habilitation ser-
vices.

((85))) "Nursing facility eligible"' means a person is
assessed by DDD as meeting the requirements for admission
to a licensed nursing home as defined in WAC 388-97-235.
The person must require twenty-four hour care provided by
or under the supervision of a licensed nurse.

(G " _means resources that m
be available to the client, including but not limited to:

1) Private in ] _

(2) Medicaid;
i ealth ¢
(4) Public school services through the office of the

uperintendent of lic instruction: an

vi ugh th rtment of health
” _means early_intervention_fi

birth through thirty-five months of age as defined in the Indi-

viduals with Disabilities Educati IDEA), Part C an

34 CFR, Part 303 and Washington’s federally approved

grant,

"Resid'c:ptial habilitation center' or "RHC" means a
state-operated facility certified to provide ICF/MR and/or
nursing facility level of care for persons with developmental
disabilities.

((&3A)) "RHC capacity'’ means the maximum number
of eligible persons that can reside in a residential habilitation
center without exceeding its 1997 legislated budgeted capac-
ity.

((6-8))) "Residential programs' means programs pro-
viding domiciliary care or other residential services, includ-
ing, but not limited to, state residential facilities, group
homes, nursing facilities, ICF/MRs, tenant support services,
congregate care facilities, boarding homes, children’s foster
homes, adult family homes, and group training homes.

((49))) "Respite care" means temporary residential
services provided to a person and/or the person's family on an
emergency or planned basis.

((26Y)) "Secretary" means the secretary of the depart-
ment of social and health services or the secretary's designee.

(1)) "Vacancy" means an opening at a RHC, which
when filled, would not require the RHC to exceed its 1997
biannually budgeted capacity, minus;

((t8})) (1) Twenty-six beds designated for respite care
use; and 4

((66))) (2) Any downsizing related to negotiations with
the Department of Justice regarding community placements.

1"

NEW SECTION

WAC 275-27-180 What is the purpose of the family
support opportunity program? The purpose of the family
support opportunity program is to:

(1) Strengthen family functioning through use of the pro-
gram elements;

(2) Provide a wide range of supports that will assist and
stabilize families;

Proposed
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(3) Encourage individuals and local communities to pro-
vide support for the persons with developmental disabilities
that live with families;

(4) Complement other public and private resources in
providing supports;

(5) Recognize the ability of communities can participate
in a variety of ways;

(6) Allow families to make use of all program elements
according to the individual and family needs; and

(7) Provide assistance to as many families as possible.

NEW SECTION

WAC 275-27-185 Who is eligible to participate in the
family support opportunity program? (1) All individuals
living with their families determined to be developmentally
disabled according to WAC 275-27-026 are eligible to partic-
ipate in the program if their family requires assistance in
meeting their needs. However, the program will fund or pro-
vide support services only as funding is available.

(2) Persons currently receiving services under WAC
275-27-220 and 275-27-223, Family support services, may
volunteer to participate in the program.

(3) Families will receive program services based on the
date of application.

NEW SECTION

WAC 275-27-190 What basic services can my family
receive from the family support opportunity program? A
number of basic services are available. Some services have
their own eligibility requirements. Specific services are:

(1) Case management services: Your family will ben-
efit from case management services. A family support plan
will be developed which includes needs assessment, referral,
service coordination, service authorization, case monitoring
and coordination for community guide services.

(2) Community guide services: Once your case man-
ager assesses your family situation, they may refer you to a
community guide. The community guide will assist your
family in using the natural and informal community supports
relevant to the age of your family member with developmen-
tal disabilities and the specific needs of your family. Com-
munity guide services will support your family and help
develop connections to your community.

(3) Short-term intervention services: Your family
may be eligible for up to eleven hundred dollars in short-term
intervention funding if necessary services are not otherwise
available. This funding is not intended to cover basic subsis-
tence such as food or shelter costs. Short-term intervention
funding is available only for those specialized costs directly
related to and resulting from your child's disability.

(4) Personal care services: Medicaid personal care can
provide your family with long-term in-home personal assis-
tance. (See WAC 388-15-880 and 388-15-890.) In home
personal assistance may be available through Medicaid per-
sonal care or through a state-funded alternative.

(5) Community alternatives program (CAP) waiver:
If eligible, your family may participate in the CAP waiver
program. The CAP waiver gives eligible clients the opportu-
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nity to participate in the federal Medicaid program and DDD
the opportunity to obtain federal funds for community based
services. (See WAC 275-27-800, 275-27-810 and 275-27-
820.)

(6) Early intervention services: These services are for
your children (from birth through thirty-five months old) and
include early childhood programs, birth through two public
school programs, children with special health care needs pro-
grams, and Part C services (IDEA).

(7) Emergency services: Your family can request emer-
gency funds to be used to respond to a single incident, situa-
tion or short term crisis such as care giver hospitalization,
absence, or incapacity. Your request must be made through
your case manager and include an explanation of how you
plan to resolve the emergency situation. Your request will be
reviewed by the regional administrator or designee. If
approved, you will receive emergency services for a limited
time period, not to exceed two months.

(8) Serious need services: Your family may request
serious need funds to take care of needs not met by other
basic services, including short-term intervention services,
personal care services or use of a community guide. Serious

- need funds are usually short-term funds used to provide addi-

tional support to allow the individual with disabilities to con-
tinue living at home.

NEW SECTION

WAC 275-27-191 What is the purpose of community
guide services? (1) Community guide services are available
to support your family and help you become well connected
to resources or supports in your community. After an assess-
ment, your case manager may refer you to a community
guide.

(2) This guide will assist your family in using the natural
and informal community supports relevant to the age of your
child with developmental disabilities and your family's spe-
cific needs.

NEW SECTION

WAC 275-27-192 Who can become a community
guide? To be a guide, a person must demonstrate his/her con-
nections to the informal structures of their community. The
department may contract with an individual, agency or orga-
nization. Guides must be knowledgeable about resources in
their community and comfortable assisting families and per-
sons with developmental disabilities.

NEW SECTION

WAC 275-27-193 Does my family have a choice in
selecting its community guide? Your family will be offered
a choice of community guides that best meets the needs of
your family. At your family's discretion, your family
resources coordinator may serve as your community guide if
your developmentally disabled child is thirty-five months of
age or younger.
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NEW SECTION

WAC 275-27-194 Can the family support opportu-
nity program help my family obtain financial assistance
for community guide services? The program will authorize
up to two hundred dollars per year for community guide ser-
vices for your family.

NEW SECTION

WAC 275-27-195 How can short-term intervention
services help my family? If your family is eligible, you may
receive up to eleven hundred dollars per year in short-term
intervention funds to pay for necessary services not otherwise
available. Short-term intervention funding cannot be used for
basic subsistence such as food or shelter but is available for
those specialized costs directly related to and resulting from
your child's disability. Short-term intervention funds can be
authorized for a one-time only need or for an episodic service
need that occurs over a one-year period.

NEW SECTION

WAC 275-27-196 Specifically how can short-term
intervention funds be used? Short-term intervention funds
can be used to purchase a wide range of services and sup-
ports, such as:

(1) Respite care, including community activities provid-
ing respite; attendant care or nursing care;

(2) Training such as parenting classes and supports such
as disability related support groups;

(3) The purchase, rental, loan or refurbishment of spe-
cialized equipment, adaptive equipment or supplies not cov-
ered by other resources, including Medicaid. Specific exam-
ples would be mobility devices such as walkers and wheel-
chairs, communication devices and medical supplies.
Diapers may be approved only for those four years of age and
older.

(4) Environmental modifications including home dam-
age repairs and home modifications made necessary because
of a family member's disability;

(5) Occupational therapy, physical therapy, communica-
tion therapy, behavior management, visual and auditory ser-
vices, or counseling needed by developmentally disabled
individuals but not covered by another resource such as pub-
lic schools and child development services funding;

(6) Medical/dental services not covered by any other
resource. These services may include the payment of insur-
ance premiums and deductibles but are limited to the portion
of the premium or deduction that applies to the client.

(7) Nursing services, not covered by another resource,
that cannot be provided by an unlicensed care giver but can
only be rendered by a registered or licensed practical nurse.
Examples of such services are ventilation, catheterization,
and insulin shots;

(8) Special formulas or specially prepared foods neces-
sary because of the client's disability;

(9) Parent/family counseling for diagnosis of grief and
loss issues, genetic counseling or behavior management;
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(10) Specialized clothing adapted for a physical disabil-
ity, excessive wear clothing, or specialized footwear;

(11) Specialized utility costs including extraordinary
utility costs resulting from the client's disability or medical
condition; A

(12) If another resource is not available, transportation
costs, including gas, ferry fare or transit cost, so a client can
receive essential services and maintain appointments; per
diem costs may be reimbursed for medical appointments; and

(13) Other services approved by a DDD regional admin-
istrator or designee, according to established department
guidelines.

NEW SECTION

WAC 275-27-197 How can serious need funds help
my family? Your family may need extraordinary support for
children or adults with developmental disabilities living in
your home in addition to the basic family support services.
The purpose of serious need funds is to help you get that sup-
port when you need it. If funding is available, it will usually
be short-term in nature and can be used for services such as
additional personal care, respite care, behavior management
and licensed nursing care.

NEW SECTION

WAC 275-27-198 How can my family qualify for
serious need funds? Your family may qualify for serious
need funds if the following conditions are met:

(1) The basic program services outlined in WAC 275-27-
190 (community guide, personal care services, short-term
intervention services, etc.) are currently being used by your
family or they have been exhausted;

(2) You and your case manager have examined other
resources like the medically intensive home care program,
private insurance, local mental health programs and pro-
grams available through the public schools and has found
them either unavailable, inappropriate or insufficient for your
needs;

(3) The support is crucial for the child or adult with
developmental disabilities to continue living in your home;
and

(4) By receiving serious need funds, your family's future
need for DDD expenditures will be reduced.

NEW SECTION

WAC 275-27-199 How does my family request seri-
ous need funds? You must contact your case manager who
will submit a written request to the appropriate DDD regional
administrator. The request must:

(1) Indicate the type of services your family needs;

(2) Explain why those services can only be obtained
through the use of serious need funds;

(3) Outline the changes you anticipate in your family sit-
uation if the requested services are not received;

(4) Estimate the length of time your family will need the
requested services; and

(5) Propose funding review dates.

Proposed

PROPOSED



(]
Tnkad
[ ]
[ —]
[~
[—1
[
(-

WSR 98-23-096

NEW SECTION

WAC 275-27-200 What amount of serious need fund-
ing is available to my family? (1) The maximum amount of
funding available is four hundred dollars per month or two
thousand four hundred dollars in a six-month period, unless
the department determines your family member requires
licensed nursing care. If licensed care is required, the maxi-
mum funding level is two thousand four hundred dollars per
month.

(2) REMEMBER:

(a) Funding must be available in order to receive serious
need services.
(b) Serious need funds are usually short-term funds.

(c) Services paid for by serious needs funds will be
reviewed by DDD every six months.

NEW SECTION

WAC 275-27-202 Who determines what family sup-
port services my family can receive? Your family and your
case manager determine what services your family needs.
The department has final approval over service authorization.

EW T

WAC 275-27-204 What department restrictions
apply to family support payments? (1) All family support
service payments must be authorized by the department.

(2) The department may contract directly with:

(a) A service provider, or

(b) A parent for the reimbursement of goods or services
purchased by the parent, or

(c) An agency to purchase goods and services on behalf
of a client.

(3) The department's authorization period will start when
you agree to be in this program. The period will last one year
and may be renewed if you continue to need services.

NEW SECTION

WAC 275-27-211 What are regional family support
advisory councils? (1) Each developmental disabilities divi-
sion regional administrator must appoint a family support
advisory council to serve as a subcommittee of the regional
advisory council. The membership of this family support
advisory council must include at least one parent representa-
tives and at least one case manager.

(2) The purpose of these family support advisory coun-
cils is to advise the regional administrator regarding:

(a) Family support issues;

(b) Guidelines for approving or denying short term inter-
vention requests;

(c) Community needs; and

(d) Recommendations for community service grants.

(3) Family support advisory councils must meet at twice
a year,

Proposed
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NEW SECTION

WAC 275-27-212 What are community service
grants? (1) Community service grants are funded by the
division of developmental disabilities family support pro-
gram to promote community oriented projects that benefit
families. Community service grants may fund long-term or
short-term projects that benefit children and/or adults.

Agencies or individuals may apply for funding. The
department will announce the availability of funding.

(2) To qualify for funding, a proposed project must
address one or more of the following topics:

(a) Provider support and development;

(b) Parent helping parent; or

(c) Community resource development.

(3) Goals for community service projects are as follows:

(a) Enable families to use generic resources;

(b) Reflect geographic, cultural and other local differ-
ences;

(c) Support families in a variety of noncrisis-oriented
ways;

(d) Prioritize support for unserved families;

(e) Address the diverse needs of Native Americans, com-
munities of color and limited or non-English speaking
groups;

(f) Be family focused;

(g) Increase inclusion of persons with developmental
disabilities; and

(h) Benefit families who have children or adults eligible
for services from DDD.

(4) Decisions to approve or reject community service
grant requests are made by DDD regional administrators con-
sidering the recommendations of their regional family sup-
port advisory councils. The DDD director has the discretion
to award community service grants that have statewide sig-
nificance.

(5) DDD may sponsor two family support conferences in
different areas of the state each year. The purpose of these
conferences is to discuss areas addressed by community ser-
vice grants and other issues of importance to families.

NEW SECTION

WAC 275-27-213 Who is covered under these rules?
These sections (WAC 275-27-180 through 275-27-212)
apply to persons enrolled in family support after June 1996.
Those enrolled before June 1996 are covered under WAC
275-27-220 through 275-27-223.

WSR 98-23-096
PROPOSED RULES
DEPARTMENT OF AGRICULTURE
[Filed November 18, 1998, 11:35 a.m.)

Supplemental Notice to WSR 98-19-128.

Preproposal statement of inquiry- was filed as WSR
98-12-078.
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Title of Rule: Chapter 16-200 WAC, Feeds, fertilizers
and livestock remedies, WAC 16-200-7062 Sample prepara-
tion and analysis methods.

Purpose: The proposed language specifically identifies
the commercial fertilizer sample preparation and total metals
analysis methods which must be used for submitting metals
information with a commercial fertilizer registration applica-
tion.

Statutory Authority for Adoption: Chapter 15.54 RCW.

Statute Being Implemented: Chapter 15.54 RCW.

Summary: The proposed rules adopt methods for total
metals analysis and reporting which will enable the fertilizer
industry to analyze their products for nine metals as required
by chapter 15.54 RCW. It also requires a specific sample
preparation method, EPA method 3050B. Products not regis-
tered using sample preparation method 3050B must be regis-
tered in the next annual commercial fertilizer registration
cycle using sample preparation method 3050B.

Reasons Supporting Proposal: Comments received at
the rule-making hearings held under the original notice, and
information received by the department, indicate that one
standardized sample preparation method is needed to ensure
accurate, precise and reproducible analyses of commercial
fertilizers. A standardized sample preparation method will
also allow the department to compare and assess data submit-
ted from a variety of sources. The reasons for the remainder
of the rule remain in the same as those contained in the orig-
inal filing.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Ted Maxwell, 1111
Washington Street, (360) 902-2026.

Name of Proponent: Department of Agriculture, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed language specifically identifies the
sample preparation and total metals analysis methods to be
used when submitting an application for commercial fertil-
izer for registration. The proposal also requires registration
using the specified sample preparation method during the
next commercial fertilizer registration cycle for those prod-
ucts not previously registered using the specified preparation
method.

Proposal does not change existing rules. The proposed
language revises the language for proposed WAC
16-200-7062 which was filed under WSR 98-19-128.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

NOTE: The small business economic impact statement
was filed with the original notice, WSR 98-19-128.

A copy of the statement may be obtained by writing to
Laurie Mauerman, Washington State Department of Agricul-
ture, P.O. Box 42560, Olympia, WA 98504-2560, phone
(360) 902-2012, fax (360) 902-2093.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Department of
Agriculture is not a listed agency in section 201.

Hearing Location: Washington Interactive Technolo-
gies, 710 Sleater-Kinney Road S.E., Suite Q, Lacey, WA
98503; and Washington Interactive Technologies, North
1101 Argonne, Suite 109, Spokane, WA 99201, on Decem-
ber 22, 1998, at 6:00 p.m.

Assistance for Persons with Disabilities: Contact Cathy
Jensen, TDD (360) 902-1996.

Submit Written Comments to: Laurie Mauerman, Wash-
ington State Department of Agriculture, P.O. Box 42560,
Olympia, WA 98504-2560, fax (360) 902-2093, by Decem-
ber 22, 1998.

Date of Intended Adoption: December 30, 1998.

November 18, 1998
Bob Arrington
Assistant Director

NEW SECTION

WAC 16-200-7062 What method must I use to ana-
lyze the total metals contained in my commercial fertil-
izer? (1) You must prepare your sample of commercial fertil-
izer using U.S. Environmental Protection Agency ("EPA")
sample preparation method 3050B. You must analyze your
commercial fertilizer for the total concentration of each of the
following nine metals in each commercial fertilizer using one
or more of the EPA analysis methods listed in Table 1. All
methods are described in EPA's SW-846, Third Edition.

Table 1. Acceptable Sample Preparation and Analysis Methods for Total Metals

Inductively Coupled ‘ ' Inductively Coupled Plasma
Metal Plasma (ICP) Atomic Absorption Mass Spectroscopy
(ICP/MS)
Arsenic (As) 6010, 6010A, 6010B 7060A, 7061A 6020
Cadmium (Cd) 6010, 6010A, 6010B 7131A 6020
Cobalt (Co) 6010, 6010A, 6010B 7201 6020
Lead (Pb) 6010, 6010A, 6010B 7420, 7421 6020
Molybdenum (Mo) 6010, 6010A, 6010B 7480 6020
Nickel (Ni) 6010, 6010A, 6010B 7520, 7521 6020
Selenium (Se) 6010, 6010A, 6010B 7740, 7741A 6020
Zinc (Zn) 6010, 6010A, 6010B 7951 6020
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. Inductively Coupled Plasma
Inductively Coupled . .
Metal Plasma (ICP) Atomic Absorption Mass Spectroscopy
(ICP/MS)
Mercury (Hg) 7470A, 7471A
Sample Preparation 3050B 3050B 3050B

Copies of SW-846 Third Edition and all associated updates are avail-
able from: The Government Printing Office, Superintendent of Doc-
uments, Washington, DC 20402, (202) 512-1800, and from the
Department of Commerce, National Technical Information Center,
5285 Port Royal Road, Springfield, VA 22161, (703) 487-4650 or
800-553-NTIS.

(2) Other sample preparation and analysis methods for
total concentration of each metal in each commercial fertil-
izer may be used only under the following conditions:

(a) You must submit a request to the department, in writ-
ing, detailing the sample preparation and analysis methods,
minimum detection limits and quality assurance, quality con-
trol documentation and a side-by-side comparison of the
analysis results from the alternative method to one of the
approved methods’ analysis results of the same material; and

(b) The department, after reviewing the request, may
approve the sample preparation or analysis method only if the
capability of the method meets or exceeds the sensitivity and
accuracy of the applicable method listed in the Table 1.

(3) Any commercial fertilizer product registered prior to
the enactment of these provisions using any sample prepara-
tion or analysis method not authorized by subsection (1) or
(2) must be registered in accordance with subsection (1) or
(2) in the next annual commercial fertilizer registration cycle.

Proposed

(96]




Washington State Register, Issue 98-23

WSR 98-23-097
EXPEDITED ADOPTION
DEPARTMENT OF
FISH AND WILDLIFE
[Filed November 18, 1998, 11:54 am.]

Title of Rule: Aquatic nuisance species.

Purpose: Amend rules to monitor and eradicate aquatic
nuisance species.

Other Identifying Information: This rule is proposed
pursuant to the Washington state aquatic nuisance species
management plan, see WSR 98-11-104.

Statutory Authority for Adoption:
77.12.040, 75.24.140.

Statute Being Implemented: RCW 75.24.140.

Summary: Designate European green crab and Chinese
mitten crab as deleterious exotic species and aquatic nuisance
species, allow monitoring and control of aquatic nuisance
species.

Reasons Supporting Proposal: These two crab species
present a threat to indigenous species and to watercourses.

RCW 77.12.020,

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, WA, (360)
902-2930; Implementation: Bruce Crawford, 1111 Washing-
ton Street, Olympia, WA, (360) 902-2325; and Enforcement:
Bruce Bjork, 1111 Washington Street, Olympia, WA, (360)
902-2375.

Name of Proponent:
Fish and Wildlife.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Designates green crab and mitten crab as aquatic
nuisance species and allows qualified persons to monitor
these species.

Proposal Changes the Following Existing Rules:
Includes zebra mussels as aquatic nuisance species.

NOTICE

THIS RULE IS BEING PROPOSED TO BE
ADOPTED USING AN EXPEDITED RULE-MAKING
PROCESS THAT WILL ELIMINATE THE NEED FOR
THE AGENCY TO HOLD PUBLIC HEARINGS, PRE-
PARE A SMALL BUSINESS ECONOMIC IMPACT
STATEMENT, OR PROVIDE RESPONSES TO THE CRI-
TERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF
YOU OBJECT TO THIS RULE BEING ADOPTED USING
THE EXPEDITED RULE-MAKING PROCESS, YOU
MUST EXPRESS YOUR OBJECTIONS IN WRITING
AND THEY MUST BE SENT TO Evan Jacoby, Rules Coor-
dinator, Fish and Wildlife, 600 Capitol Way, Olympia, WA
98501, AND RECEIVED BY January 16, 1999.

November 18, 1998
Evan Jacoby

Washington State Department of

Rules Coordinator

WSR 98-23-097

AMENDATORY SECTION (Amending WSR 96-15-096,
filed 7/19/96, effective 8/19/96)

WAC 232-12-01701 ((Zebra-mussels)) Aquatic mui-
sance species. (1) The followin cies ignat
deleterious exotic wildlife and aquatic nuisance species:

(a) Zebra mussels, including Dreissena polymorpha and
other species commonly known as quagga;

(b) The European green crab, Carcinus maenas; and

(c) Chineese mitten crabs, including all members of the
genus Eriocheir((s-ere-hereby-designatedasdeleterious

e wildhe l bh . 5

(2) It is unlawful to intentionally import into the state or
possess ((zebra—russels)) aquatic nuisance species except as
provided in this section.

(3) Zebra mussels: It is unlawful to import live aquatic
organisms, including plants, for release into state waters from
any state or Canadian province east of the Continental Divide
without each importation being accompanied by a zebra mus-
sel-free certificate issued by the department and signed by the
supplier of the aquatic organisms. The original receiver in the
state of Washington of the shipment of aquatic organisms is
required to retain the zebra mussel-free certificate for two
years. Secondary receivers, while in possession of live
aquatic organisms, are required to retain invoices or other
records showing who was the original receiver.

(4) Scientific research: The director may authorize, by
prior written permit, a person to possess ((zebra—ussels))
aquatic nuisance species for scientific research, provided:

(a) Specimens are confined to a secure facility, defined
as an enclosure that will prevent the escape or release of
((zebra—mussels)) aquatic nuisance species or any form of
((zebra-mussel)) aquatic nuisance species larvae, is not a nat-
ural watercourse, and is inaccessible to wildlife or other ani-
mals that could transport ((zebra-mussels-erzebra-musseHar-
vae)) aquatic nuisance species.

(b) Specimens are not transferred to any other facil-
ity((5)) without written approval by the director or designee.

(c) All zebra mussels are incinerated or chemically pre-
served at the conclusion of the project, and the enclosure,
holding waters and all equipment are disinfected. All other
aquatic nuisance species must be killed at the conclusion of
th j either chemically preserved or disposed of in
a landfill.

(d) The permittee provides an annual report to the
department, no later than January 31 of the following year, on
a form provided by the department, describing the number,
size and location of ((zebra-mussel)) aquatic nuisance species
enclosures and general nature of the research.

‘ (((e)—AH—zebm—mussel—enelesufes—afe—sul?jeeHe—mspee—

m&mer—by—eut-heﬂ-zed-depamnem—pefsenﬂel—))
(5) Monitoring and control programs: The director may
thoriz ns working within the sc nd ervision
of a department-sponsored monitoring and control program
€ ses o uatic puisan i -
vided:
e pers have ¢ leted a mandal rainin

program and are certified by the department;
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bLT] hav it authorized by the di

or designee in possession;

S -
dance with the monitoring and control program; and
Partici > a wi
30 days of any monitoring or control activity in accordance
program.

(6) Abatement. Except as provided for in subsection (4)
of this section, the department may take action to prevent or
abate introduced ((zebra-mussels)) aquatic puisance species
as a public nuisance, including chemical treatment of the
water containing the ((zebra—mussels)) aquatic nuisance spe-
cies or object to which ((the-zebra—mussels-are)) an aguatic
nuisance species is attached, heat treatment of such object, or
other abatement measures as are appropriate. The possessor
of ((zebra-rrussels)) aquatic nuisance species may be respon-
sible for costs incurred by the department in abating ((azebra
mussel)) an aquatic nuisance species infestation.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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WSR 98-23-001
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed November 4, 1998, 12:35 p.m.]

Date of Adoption: November 3, 1998.

Purpose: Supplemental filing to amend two sections of
chapter 16-607 WAC, adopted September 11, 1998 (WSR
98-19-037), and to add two new sections.

Citation of Existing Rules Affected by this Order: Chap-
ter 16-607 WAC, amending WAC 16-607-005 to exempt
livestock youth organizations from the definition of "Farmers
Cooperative Association"; and WAC 16-607-060 to add a
maximum certification fee of $100 if more than three appli-
cants are employed by the same veterinary hospital and to
add that inspections by WSDA-certified veterinarians are
conducted upon request and provided at the discretion of the
veterinarian.

Statutory Authority for Adoption:
16.58.030, 16.65.020.

Adopted under notice filed as WSR 98-19-087 on Sep-
tember 22, 1998, and continued as WSR 98-22-042 on Octo-
ber 30, 1998.

Changes Other than Editing from Proposed to Adopted
Version: WAC 16-607-120(2), clarifying language was
added at the suggestion of industry to state clearly that the
department is responsible for adding livestock identification
information and stamping the purchase invoice to allow it to
serve as the inspection clearance. It was also requested that
additional language state that the department will be avail-
able "at all reasonable business hours on sale days" and to
specify that a separate certificate "be furnished in lieu of live-
stock identification information on the purchase invoice."

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 1,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 1, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 2, Amended 1, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed O; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Effective Date of Rule: Thirty-one days after filing.

November 3, 1998

Jim Jesernig
Director

RCW 16.57.350,

RY SE (Amending WSR 98-19-037,
filed 9/11/98, effective 10/12/98)

WAC 16-607-005 Definitions. (1) "Association of
livestock breeders" means any properly incorporated associa-
tion whose membership is made up of livestock breeders.

WSR 98-23-001

(2) "Brand" means a permanent fire brand, or any artifi-
cial mark, other than an individual identification symbol,
approved by the director to be used in conjunction with a
brand or by itself.

(3) "Brand inspection” or "livestock inspection” means
the examination of livestock or livestock hides for brands or
any means of identifying livestock or livestock hides includ-
ing the examination of documents providing evidence of
ownership.

(4) "Certificate of permit" or "transportation permit"
means a form prescribed by and obtained from the director
that is completed by the owner or a person authorized to act
on behalf of the owner to show the ownership of livestock. It
does not evidence inspection of livestock.

(5) "Collecting point" means livestock inspection points
designated by the Washington state beef commission to col-
lect beef commission assessment payments directly from cat-
tle producers and remit to the Washington state beef commis-
sion.

(6) "Department" means the department of agriculture of
the state of Washington.

(7) "Director” means the director of the department or
his/her duly authorized representative.

(8) "Farmers cooperative association” means any prop-
erly incorporated cooperative. association whose membership
is made up of livestock producers. This does not include live-
s uth organizations such as 4-H, FF r other junior
livestock groups.

(9) "Individual identification symbol” means a perma-
nent mark placed on a horse for the purpose of individually
identifying and registering the horse and which has been
approved for use as such by the director.

(10) "Inspection certificate" means a certificate issued by
the director or a veterinarian certified by the director docu-
menting the ownership of an animal based on an inspection of
the animal. Itincludes an individual identification certificate.

(11) "Licensee" means any person licensed to operate a
market under chapter 16.65 RCW.

(12) "Livestock” means all cattle, horses, burros, and
mules of whatever species, breed or age.

(13) "Lot" means livestock of one ownership.

(14) "Market" means public livestock market as defined
in RCW 16.65.010(1).

(15) "Person" means a natural person, individual, firm,
partnership, corporation, company, society, and association,
and every officer, agent or employee thereof. This term shall
import either the singular or the plural as the case may be.

(16) "Production record brand" means a number brand
that is used for production identification purposes only.

(17) "Purchase invoice"” means the invoice issued by a
public livestock market to the purchaser of cattle or horses
consigned to the market.

(18) "Self-inspection certificate” meéans a form pre-
scribed by and obtained from the director that is used for self-
inspection of cattle or horses and is signed by the buyer and
seller of the cattle or horses.
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NEW SECTION

WAC 16-607-055 Review of complaints and proce-
dures. (1) The department may review or investigate verified
complaints filed regarding ownership disputes.

(2) The department will regularly evaluate inspection
procedures and recordkeeping at established livestock
inspection points through unscheduled visits during normal
business hours.

AMENDATORY SECTION (Amending WSR 98-19-037,
filed 9/11/98, effective 10/12/98)

WAC 16-607-060 Certification of veterinarians to
issue inspection certificates. The director may certify veter-
inarians licensed and accredited in Washington state to issue
inspection certificates for livestock.

(1) No veterinarian may issue an inspection certificate
unless that individual has met the certification requirements
and paid the certification fee. '

(2) Application for certification is on a form prescribed
by the director. The application will include the following
information:

(a) The full name and principal business address of the
individual applying for certification.

(b) The applicant's Washington state veterinary license
number.

(c) The geographic area in which the applicant will pro-
vide service.

(d) A statement regarding the applicant's experience with
large animals, especially cattle and horses.

(e) Whether the applicant is requesting certification to
issue inspection certificates for cattle or horses or both.

(f) The signature of the veterinarian requesting certifica-

tion.

(g) Any other reasonable information the department
finds necessary to carry out the purpose of this chapter.

(3) The fee for certification is thirty-five dollars. If more
than three applicants are employed by the same veterinary
hospital there sh maximum certification f one
hundred dollars for all veterinarians employed by that facil-
ity. E ospital wij b veterinarian cer-
tified. The certification expires on the third December 31st
following the date of issuance.

(4) All veterinarians applying for certification must com-
plete training provided by the department. Training will
include but not be limited to the reading of printed brands and
brands or other marks on live animals, completion of official
documents and review of satisfactory ownership documents.
The department will provide a copy of the most current brand
book and any supplements issued to date to each person cer-
tified.

(5) The department will maintain a list of veterinarians
certified to perform livestock inspection. The list is available
upon request to interested persons.

In ions by veterinarians certified by t -
nt ar r vi t iscre-
tion of the veterinarian.

((¢63)) (1) Certified veterinarians must submit required
inspection fees to the department with copies of each certifi-
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cate issued. An additional fee may be charged that is separate
from fees collected under RCW 16.57.220 and WAC 16-607-
065.

() (8) The department may withdraw or deny
approval of certified veterinarians to perform livestock
inspection under the following circumstances:

(a) For knowingly making false or inaccurate statements
regarding qualifications on an application.

(b) For knowingly making or acquiescing in false or
inaccurate statements on livestock inspection certificates as
to the date or location of the inspection, marks or brands on
the livestock inspected, owner's name or any other statement
material to the livestock inspected.

NEW SECTION

WAC 16-607-120 Livestock inspection procedures—
Public livestock markets. (1) It is the responsibility of the
licensee to identify each head of cattle and horses consigned
to a market by placing a numbered tag or other method of
identification as approved by the director on each animal
before the animals are inspected. The director may exempt
from individual identification requirements certain lots of
one-brand or no-brand cattle. The licensee or any consignor
shall, at the request of the director, make visible any brand on
any animal. The licensee is responsible for the moving and
yarding of livestock necessary for inspection.

(2) No person shall remove any cattle or horses from the
premises of any market without first obtaining a release from
the licensee. The licensee or any agent or employee of the
licensee shall not allow the removal of any cattle or horses
from the premises of the market without first obtaining a live-
stock inspection clearance for the cattle or horses to be
removed. The purchase invoice with specific livestock iden-
tification information drawn and written thereon, when
stamped by the department, serves as the inspection clear-
ance. The department is responsible for adding livestock
identification information to purchase invoices and ensuring
the accuracy of such information on any stamped invoice.
The department will be available at the market at all reason-
able business hours on sale days to carry out these duties.
The purchaser may request that the director issue a separate
livestock inspection certificate at no additional cost which
shall be furnished in lieu of livestock identification informa-
tion on the purchase invoice.

(3) Whenever any cattle or horses are offered for sale at
a market and not sold, the identical animals may be offered
for sale at the same market within eight days of the original
inspection date without being required to pay a second live-
stock inspection fee, upon presentation of satisfactory proof
that inspection fees previously were paid. The unsold cattle
or horses must be presented for inspection without any ani-
mals having been taken from, or other animals having been
added to, such lot or group of livestock and must be retained
on the premises where first offered for sale within the time
limit specified above.
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WSR 98-23-002
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed November 4, 1998, 1:43 p.m.]

Date of Adoption: October 7, 1998.

Purpose: New chapter 204-46 WAC, Backup alert
devices and rear crossview mirrors, to establish acceptable
standards for backup alert devices and crossview mirrors to
ensure drivers of trucks with cube-style walk-in cargo boxes
will be able to detect objects or persons behind them.

Statutory Authority for Adoption: RCW 46.37.005 and
46.37.400.

Adopted under notice filed as WSR 98-18-073 on Sep-
tember 1, 1998.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 3, Amended 0,
Repealed 0.

Number of Sections Adopted at Réquest of a Nongov-

ernmental Entity: New 0, Amended 0, Repealed 0.
Number of Sections Adopted on the Agency's Own Ini-
tiative: New 0, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New O,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed O; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 0, Amended 0, Repealed 0.

Effective Date of Rule: Thirty-one days after filing.
' November 3, 1998
Annette M: Sandberg
Chief

Chapter 204-46 WAC

BACKUP ALERT DEVICES
AND REAR CROSSVIEW MIRRORS

NEW SECTION

WAC 204-46-010 Promulgation. By authority of RCW
46.37.005 and 46.37.400 the Washington state patrol hereby
adopts the following rules pertaining to backup alert devices
and crossview mirrors.

NEW SECTION

WAC 204-46-020 Backup alert devices. Backup alert
devices means any type of motion detection device, laser
device, camera, or television device mounted on a truck with
a cube-style, walk-in cargo box up to eighteen feet long,
which will warn the driver of the detection of a person or
object at a minimum of six fect to the rear of the vehicle and

" also encompass the width of the rear of the vehicle.

(3]
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NEW SECTION

WAC 204-46-030 Rear crossview mirrors. Rear
crossview mirrors mean any type of mirrors which, when
mounted, will allow the driver of a truck with a cube-style,
walk-in cargo box up to eighteen feet long, to view a mini-
mum distance of six feet to the rear and encompass the width
of the rear of the vehicle in order to be able to detect an object
or person. These crossview mirrors shall be installed in a
manner that will satisfy the above requirements.

WSR 98-23-009
PERMANENT RULES
COMMITTEE ON

ADVANCED TUITION PAYMENT
[Filed November S, 1998, 1:23 p.m.]

Date of Adoption: October 31, 1998.

Purpose: To establish operating procedures for the Com-
mittee on Advanced Tuition Payment consistent with chapter
42.32 RCW, Open public meetings; chapter 42.17 RCW,
Public records; chapter 35.05 [34.05] RCW, Administrative
Procedure Act; and chapter 43.12C [43.21C] RCW, State
environmental policy.

Statutory Authority for Adoption:
)(e).

Adopted under notice filed as WSR 98-18-045 on
August 28, 1998.

Number of Sections Adopted in Order to Comply with
Federal Statute: New 0, Amended 0, Repealed 0; Federal
Rules or Standards: New 0, Amended 0, Repealed 0; or
Recently Enacted State Statutes: New 0, Amended 0,
Repealed 0.

Number of Sections Adopted at Request of a Nongov-
ernmental Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's Own Ini-
tiative: New 31, Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify,
Streamline, or Reform Agency Procedures: New 0,
Amended 0, Repealed 0.

Number of Sections Adopted Using Negotiated Rule
Making: New 0, Amended 0, Repealed 0; Pilot Rule Mak-
ing: New 0, Amended 0, Repealed 0; or Other Alternative
Rule Making: New 31, Amended 0, Repealed 0.

Effective Date of Rule: Thirty-one days after filing.

November 5, 1998
Susan D. Patrick
Operations Manager

RCW 28B.95.030
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Title 14 WAC

COMMITTEE ON
ADVANCED TUITION PAYMENT

Chapter 14-104 WAC

COMMITTEE ON
ADVANCED TUITION PAYMENT

NEW SECTION

WAC 14-104-010 Time and place of committee meet-
ings. The committee shall hold regular semiannual meetings
at such time as it may fix. The annual meeting schedule shall
be published in the Washington State Register. Special meet-
ings may be requested by the chair of the committee or by a
majority of the members of the committee and announced in
accordance with law.

All regular and special meetings of the committee shall
be held at The Capitol Campus, Olympia, Washington, unless
scheduled elsewhere, and are open to the general public,
except for lawful executive sessions.

No official business may be conducted by the committee
except during a regular or special meeting. '

NEW SECTI

WAC 14-104-020 Request for items to be placed on
committee agenda. Anyone, other than a committee member
wishing an item placed on the agenda of a committee meet-
ing, must have a written request in the office of the secretary
of the committee no later than twelve o'clock noon five busi-
ness days before the next scheduled meeting of the commit-
tee. The secretary will relay the request to the chair of the
committee as soon as feasible. The chair will determine
whether the item is to be placed on the agenda. The chair or
designee will notify the individual initiating the request as to
whether or not the item will be placed on the agenda.

NEW SECTION

WAC 14-104-030 Delegation to director. The commit-
tee delegates to the director its authority and responsibility to
administer the advanced college tuition payment program in
accordance with laws, policies, and rules approved by the
committee to the fullest extent permitted by law. At the oper-
ational level, the director has final administrative authority
over all matters affecting the program. Employees of the pro-
gram shall be employees of the higher education coordinating
board and the board shall carry out administrative responsi-
bilities otherwise not assigned to the committee until such
time as the final structure and location of the program is
decided by the legislature.
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Chapter 14-108 WAC

PRACTICE AND PROCEDURE

NEW SECTION

WAC 14-108-010 Adoption of model rules of proce-
dure. The model rules of procedure adopted by the chief
administrative law judge pursuant to RCW 34.05.250 are
adopted for use for this program. Those rules may be found
in chapter 10-08 WAC. Other procedural rules adopted in
this title are supplementary to the model rules of procedure.

NEW SECTION

WAC 14-108-020 Appointment of presiding officers.
The chair or designee shall designate a presiding officer for
an adjudicative proceeding. The presiding officer shall be an
administrative law judge, a member in good standing of the
Washington State Bar Association, a panel of individuals, the
chair or designee, or any combination of the above. Where
more than one individual is designated to be the presiding
officer, the chair or designee shall designate one person to
make decisions concerning discovery, closure, means of
recording adjudicative proceedings, and similar matters.

~ NEW SECTION

WAC 14-108-030 Method of recording. Proceedings
shall be recorded by a method determined by the presiding
officer, among those available under the model rules of pro-
cedure.

NEW SECTION

WAC 14-108-040 Application for adjudicative pro-
ceeding. An application for adjudicative proceeding shall be
in writing. Application forms are available at the following
address: 1603 Cooper Point Road, Olympia, Washington
98504-3450. :

Written application for an adjudicative proceeding
should be submitted to the above address within twenty cal-
endar days of the agency action giving rise to the application,
unless provided for otherwise by statute or rule.

NEW SECTION

WAC 14-108-050 Brief adjudicative procedures.
This rule is adopted in accordance with RCW 34.05.482
through 34.05.494, the provisions of which are adopted by
reference. Brief adjudicative procedures shall be used in all
matters related to withholding services of outstanding debts.

NEW SECTION

WAC 14-108-060 Discovery. Discovery in adjudica-
tive proceedings may be permitted at the discretion of the
presiding officer. In permitting discovery, the presiding
officer shall refer to the civil rules of procedure. The presid-
ing officer may control the frequency and nature of discovery
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permitted, and order discovery conferences to discuss discov-
ery issues.

NEW SECTION

WAC 14-108-070 Procedure for closing parts of the
hearings. Any party may apply for a protective order to close
part of a hearing. The party making the request shall state the
reasons for making the application to the presiding officer. If
the other party opposes the request, a written response to the
request shall be made within ten working days of the request
to the presiding officer. The presiding officer shall determine
which, if any, parts of the proceeding shall be closed, and
state the reasons in writing within twenty working days of
receiving the request.

NEW SECTION

WAC 14-108-080 Recording devices. No cameras or
recording devices are allowed in those parts of proceedings
that the presiding officer has determined shall be closed
under WAC 14-108-070, except for the method of official
recording selected by the committee.

Chapter 14-122 WAC

WITHHOLDING SERVICES
FOR OUTSTANDING DEBTS
) e secmion

WAC 14-122-010 Policy. If any purchaser of an
account, or any other person, is indebted to the program for
an outstanding overdue debt, the committee need not provide
any further services of any kind to such individual, including,
but not limited to, transmitting files, records, vouchers, or
other services which have been requested by such person.

NEW SECTION

WAC 14-122-020 Notification. (1) Upon receiving a
request for services where there is an outstanding debt due to
the program from the requesting person, the program shall
notify the person by first-class mail that the services will not
be provided since there is an outstanding debt due. The per-
son shall be told that until the debt is satisfied, requested ser-
vices will not be provided.

(2) The letter of notification shall also state that the per-
son has a right to a brief adjudicative proceeding before a per-
son designated by the chair of the committee or designee.
The proceeding must be requested within twenty days of the
date of mailing notification of refusal to provide services.

NEW SECTION

WAC 14-122-030 Procedure for brief adjudicative
proceeding. Upon receipt of a timely request for a hearing,
the person designated by the chair shall have the records and
files of the program available for review and shall hold an
informal hearing concerning whether the individual in fact

(51
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owes any outstanding debts to the program. The hearing
must be conducted within ten working days of the request for
a hearing. After the informal hearing, a decision shall be ren-
dered by the chair’s designee indicating whether in fact the
program is correct in withholding services for the outstanding
debt. If the outstanding debt is owed by the individual
involved, no further services shall be provided. Notification
of this decision shall be sent to the individual within five
working days after the hearing. This hearing shall constitute
a brief adjudicative proceeding established by the Adminis-
trative Procedure Act at RCW 34.05.482 through 34.05.494,

Chapter 14-133 WAC

ORGANIZATION

NEW SECTION

WAC 14-133-020 Organization—Operation—Infor-
mation. (1) Organization. The advanced college tuition pay-
ment program is established in Title 28B.95 RCW. The pro-
gram is governed by the committee on advanced tuition pay-
ment composed of the executive director of the higher
education coordinating board, the director of the office of
financial management, and the state treasurer, or their desig-
nees. The committee employs a director, who administers
the program.

(2) Operation. The administrative office is located at the
following address:

1603 Cooper Point Road NE

Olympia, Washington 98504-3450

The office hours are 8:00 a.m. to 5:00 p.m., Monday
through Friday, except legal holidays.

(3) Information. Information concerning the advanced
college tuition payment program and contracts for the pur-
chase of tuition units may be obtained at the following
address:

1603 Cooper Point Road
Olympia, Washington

(4) The staff of the higher education coordinating board
shall support the committee.

Chapter 14-134 WAC

DESIGNATION OF RULES COORDINATOR

NEW SECTION

WAC 14-134-010 Rules coordinator. The rules coor-
dinator for the advanced college tuition payment program as
designated by the committee is the director of the program.
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Chapter 14-276 WAC

ACCESS TO PUBLIC RECORDS

NEW SECTION

WAC 14-276-010 Purpose. The purpose of this chapter
is to ensure that the advanced college tuition payment pro-
gram complies with the provisions of chapter 42.17 RCW
and in particular with those sections of that chapter dealing
with public records.

NEW SECTION

WAC 14-276-020 Definitions. (1) "Public record”
includes any writing containing information relating to the
conduct of government or the performance of any govern-
mental or proprietary function prepared, owned, used or
retained by any state or local agency regardless of physical
form or characteristics.

(2) "Writing" means handwriting, typewriting, printing,
photostating, photographing, and every other means of
recording any form of communication or representation,
including letters, words, pictures, sounds or symbols, combi-
nation thereof and all papers, maps, magnetic or paper tapes,
photographic films and prints, magnetic or punched cards,
disks, drums and other documents.

(3) The "committee on advanced college tuition pay-
ment" is an agency organized by statute pursuant to chapter
28B.95 RCW. The committee on advanced college tuition
payment shall hereafter be referred to as the "committee.”
Where appropriate, the term "committee” also refers to the
staff and employees of the committee.

NEW SECTION

WAC 14-276-030 Description of central and field
organization of the committee on advanced college tuition
payment. (1) The committee on advanced college tuition
payment is a state agency established and organized under
the authority of chapter 28B.95 RCW for the purpose of
implementing the advanced college tuition payment program
("program”) established by the legislature. The administra-

. tive office of the program is located at 1603 Cooper Point

Road, Olympia, Washington.

(2) The program is operated under the supervision and
control of the committee. The committee consists of the
executive director of the higher education coordinating
board, the director of the office of financial management, and
the state treasurer, or their designees. The committee nor-
mally meets semiannually, as provided in WAC 14-104-010.
The committee employs a director and an administrative
staff. The committee takes such actions and promulgates
such rules and policies as are necessary to the administration
and operation of the program.

(3) The director is responsible to the committee for the
operation and administration of the program.

(4) The staff of the higher education coordinating board
shall support the committee and the board shall carry out
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administrative responsibilities otherwise not assigned to the
committee.

NEW SECTION

WAC 14-276-040 Operations and procedures. For-
mal decision-making procedures are established by the com-
mittee through rules promulgated in accordance with the
requirements of chapter 34.05 RCW, the Administrative Pro-
cedure Act.

NEW SECTION

WAC 14-276-050 Public records available. All public
records of the program, as defined in this chapter, are deemed
to be available for public inspection and copying pursuant to
these rules, except as otherwise provided by RCW 42.17.310
or other statutes.

NEW SECTION

WAC 14-276-060 Public records officer. The commit-
tee’s public records shall be in the charge of the public
records officer designated by the committee. The person so
designated shall be located in the administrative office. The
public records officer shall be responsible for the following:
Implementation of the committee’s rules regarding release of
public records, coordinating employees in this regard, and
generally ensuring compliance by committee employees with
the public records disclosure requirements in chapter 42.17
RCW.

NEW SECTION

WAC 14-276-070 Office hours. Public records shall be
available for inspection and copying during the customary
office hours of the committee. For purposes of this chapter,
the customary office hours shall be from 8:00 a.m. to noon,
and from 1:00 p.m. to 5:00 p.m., Monday through Friday,
excluding legal holidays and holidays.

NEW SECTION

WAC 14-276-080 Requests for public records. In
accordance with the requirements of RCW 42.17.290 that
agencies prevent unreasonable invasions of privacy, protect
public records from damage or disorganization, and prevent
excessive interference with essential functions of the agency,
public records are only obtainable by members of the public
when those members of the public comply with the following
procedures:

(1) A request shall be made in writing upon a form pre-
scribed by the committee which shall be available at the com-
mittee’s administrative office. The form shall be presented to
the public records officer or, if the public records officer is
not available, to any member of the committee’s staff at the
committee administrative office during customary office
hours. The request shall include the following information:

(a) The name of the person requesting the record;
~ (b) The time of day and calendar date on which the
request was made;
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(c) The nature of the request;

(d) If the matter requested is referenced within the cur-
rent index maintained by the public records officer, a refer-
ence to the requested record as it is described in such current
index;

(e) If the requested matter is not identifiable by reference
to the current index, an appropriate description of the record
requested.

(2) In all cases in which a member of the public is mak-
ing a request, it shall be the obligation of the public records
officer, or person to whom the request is made, to assist the
member of the public in succinctly identifying the public
record requested.

NEW SECTION

WAC 14-276-090 Copying. No fee shall be charged for
the inspection of public records. The committee may impose
a reasonable charge for providing copies of public records
and for the use by any person of agency equipment to copy
public records and such charges shall not exceed the amount
necessary to reimburse the committee for its actual costs inci-
dent to such copying. No person shall be released a record so
copied until and unless the person requesting the copied pub-
lic record has tendered payment for such copying to the
appropriate committee official. All charges must be paid by
money order, cashier's check, or cash in advance.

NEW SECTION

WAC 14-276-100 Determination regarding exempt
records. (1) The committee reserves the right to determine
that a public record requested in accordance with the proce-
dures outlined in WAC 14-276-080 is exempt pursuant to the
provisions set forth in RCW 42.17.310 or other statute. Such
determination may be made in consultation with the public
records officer, or an assistant attorney general assigned to
the committee.

(2) Pursuant to RCW 42.17.260, the commiittee reserves
the right to delete identifying details when it makes available
or publishes any public record when there is reason to believe
that disclosure of such details would be an unreasonable
invasion of personal privacy or impair a vital governmental
interest: Provided, however, That in each case, the justifica-
tion for the deletion shall be explained fully in writing.

(3) Response to requests for a public record must be
made promptly. For the purposes of this section, a prompt
response occurs if the person requesting the public record is
notified within two business days as to whether his request
for a public record will be honored.

(4) All denials of request for public records must be
accompanied by a written statement, signed by the public
records officer or designee, specifying the reason for the
denial, a statement of the specific exemption authorizing the
withholding of the record and a brief explanation of how the
exemption applies to the public record withheld.

(7]
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WAC 14-276-110 Review of denials of public records
requests. (1) Any person who objects to the denial of a
request for a public record may petition for prompt review of
such decision by tendering a written request for review. The
written request shall specifically refer to the written state-
ment which constituted or accompanied the denial.

(2) The written request by a person demanding prompt
review of a decision denying a public record shall be submit-
ted to the chair of the committee or designee.

(3) Within five business days after receiving the written
request by a person petitioning for a prompt review of a deci-
sion denying a public record, the chair of the committee or
designee, shall complete such review.

(4) During the course of the review the chair or designee
shall consider the obligations of the committee to comply
with the intent of chapter 42.17 RCW insofar as it requires
providing full public access to official records, but shall also
consider the exemptions provided in RCW 42.17.310 or other
pertinent statutes, and the provisions of the statute which
require the committee to protect public records from damage
or disorganization, prevent excessive interference with essen-
tial functions of the agency, and prevent any unreasonable
invasion of personal privacy by deleting identifying details.

NEW SECTION

WAC 14-276-120 Protection of public records.
Requests for public records shall be made at the administra-
tive office of the committee at 1603 Cooper Point Road,
Olympia, Washington. Public records and a facility for their
inspection will be provided by the public records officer.
Such records shall not be removed from the place designated.
Copies of such records may be arranged according to the pro-
visions of WAC 14-276-090.

NEW SECTION

WAC 14-276-130 Records index. (1) The committee
has available for the use of all persons a current index which
provides identifying information as to the following records
issued, adopted, or promulgated by the committee after Sep-
tember 1, 1998:

(a) Final opinions, including concurring and dissenting
opinions, as well as orders, made in the adjudication of cases;

(b) Those statement